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Plaintiff, Shane Swift, individually and on behalf of the certified class (collectively,
“Plaintiffs”), files this opposition to Defendant BancorpSouth Bank’s (“BancorpSouth” or
“Bank”) Motion for Summary Judgment (“Motion”). (DE # 2999). In accordance with S.D. Fla.
Local Rule 56.1(a), Plaintiffs attach hereto as Exhibit A Plaintiffs’ Statement of Facts to Be
Tried and Response to BancorpSouth Bank’s Statement of Material Facts, which supports this
opposition (“Plfs. Stmt.”), inclusive of Exhibits 1 through 31 thereto.
INTRODUCTION
BancorpSouth attempts to defeat Plaintiffs’ claims by ignoring clear facts and law, and
previous decisions of this Court. Resolution of this case requires a fact-finder to resolve a
number of disputed facts. The affirmative defenses raised by BancorpSouth do not change that
fact. Therefore, having failed to meet its summary judgment burden as to Plaintiffs’ claims or
the select affirmative defenses raised in the Motion, BancorpSouth’s Motion must be denied. 1
FACTUAL BACKGROUND
For at least ten years, BancorpSouth operated sophisticated computer software to
manipulate and re-order its customers’ debit card transactions in order to generate excess
overdraft fees. (Plfs. Stmt. ¶¶ 68-72). Instead of instantaneously holding or sequestering a
depositor’s funds, as Bank personnel concede is the reasonable expectation of customers (Plfs.
Stmt. ¶ 93), BancorpSouth waited hours, sometimes even days, to process and then reorder the
transactions from highest dollar amount to lowest dollar amount before removing the funds.
(Plfs. Stmt. ¶¶ 68, 71, 81). These account manipulations caused Plaintiffs’ accounts to be
depleted more rapidly than they would have if the transactions had been posted in the order in
which they were actually initiated and authorized, resulting in more overdrafts and,
consequently, more overdraft fees. (Plfs. Stmt. ¶¶ 68, 71). Many overdraft fees were levied
when, but for BancorpSouth’s bookkeeping device, Plaintiffs would have had sufficient funds in
their accounts. (Plfs. Stmt. ¶¶ 68, 71). BancorpSouth did not disclose to Plaintiffs the account
manipulations, took active steps to keep them secret, and engaged in these manipulations despite
recognizing that it harmed its own customers. (Plfs. Stmt. ¶¶ 70, 76, 78, 83, 86-89).
BancorpSouth attempts to justify its actions by relying on the terms of multiple
standardized deposit account agreements and related documents – terms hidden in a succession
1

Plaintiffs are no longer pursuing the claim for conversion in this action and, therefore, do not
oppose summary judgment on this count.
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of dense, small type boilerplate agreements.

(Plfs. Stmt. ¶ 82).

The Bank misconstrues

Plaintiffs’ claims by asserting that Plaintiffs seek to alter the terms of the account agreements.
Plaintiffs seek only to require that BancorpSouth discharge its discretionary contractual rights in
good faith and otherwise comply with common and statutory laws that are the subject of
Plaintiffs’ other claims. BancorpSouth fails to offer undisputed facts demonstrating that it
exercised its discretion in good faith; that its adhesion account agreement and overdraft policies
were not unconscionable; that it was not unjustly enriched by the implementation and
enforcement of its overdraft policies; or that it did not violate the Arkansas Deceptive Trade
Practices Act.
ARGUMENT
I.

Summary Judgment Standard
A party is entitled to summary judgment only when there is no “genuine issue as to any

material fact” and the undisputed facts warrant judgment for the moving party as a matter of law.
Fed. R. Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986). The moving party
bears the burden of showing that there are no genuine issues of material fact that should be
decided at trial. Adickes v. S.H. Kress & Co., 398 U.S. 144, 159 (1970); Clark v. Coats & Clark,
Inc., 929 F.2d 604, 608 (11th Cir. 1991). A factual dispute is genuine where the evidence is such
that a reasonable fact-finder could return a verdict for the non-moving party. Patterson & Wilder
Constr. Co., Inc. v. United States, 226 F.3d 1269, 1273 (11th Cir. 2000).
In deciding a motion for summary judgment, a court must view all evidence and
inferences in the light most favorable to the non-moving party. Clark, 929 F.2d at 606. As the
Eleventh Circuit has repeatedly explained:
All reasonable doubts about the facts should be resolved in favor of the nonmovant. If the record presents factual issues, the court must not decide them; it
must deny the motion and proceed to trial. Summary judgment may be
inappropriate even where the parties agree on the basic facts, but disagree about
the inferences that should be drawn from these facts. If reasonable minds might
differ on the inferences arising from undisputed facts, then the court should deny
summary judgment.
Patterson & Wilder Constr., 226 F.3d at 1273 (emphasis in original) (citations omitted). See
also United States v. Four Parcels of Real Property in Greene and Tuscaloosa Counties in the
State of Ala., 941 F.2d 1428, 1437 (11th Cir. 1991). As this Court recently noted, “in reviewing
the record evidence, the Court may not undertake the jury’s function of weighing the evidence
2
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properly offered by the Parties.” Cortina v. F.A.D. Detective & Sec. Services, Inc., Case No. 1120732-CIV, 2011 WL 6025638, at *1 (S.D. Fla. Dec. 1, 2011) (slip copy) (citations omitted).
Opinion evidence alone can be sufficient to preclude summary judgment, Poe v. Sears,
Roebuck & Co., Inc., 1 F. Supp. 2d 1472, 1477 (N.D. Ga. 1998), and conflicting opinions may
preclude a finding that no genuine issues exist. Wise v. Hartford Life and Accident Ins. Co., 360
F. Supp. 2d 1310, 1324 (N.D. Ga. 2005). Courts “would ‘rather wrongly submit a close question
to the jury than wrongly deny a litigant his or her day in court.’” Kendall v. Cobb County, Ga.,
14 F. Supp. 2d 1342, 1346-47 (N.D. Ga. 1998) (quoting McKenzie v. Atlantic Richfield Co., 906
F. Supp. 572, 576-77 (D. Colo. 1995)); see also Collins v. Beazer Homes USA, Inc., 334 F. Supp.
2d 1365, 1377 (N.D. Ga. 2004) (denying summary judgment in a “close case”). This case is not
even close, as Plaintiffs demonstrate below.
II.

Plaintiffs’ Claims for Breach of Contract and Breach of the Implied Duty of Good
Faith and Fair Dealing Require Resolution of Many Disputed Facts
BancorpSouth’s principal argument in support of the Motion has previously been rejected

by this Court – that Plaintiffs fail to state a claim for breach of contract.

(DE # 1305).

BancorpSouth “respectfully” disagrees with the Court’s earlier ruling, contending that the Court
failed to consider Arkansas law. (DE # 2999-1 at 3, n. 5 (hereafter, “Def.’s Mem.”). Tellingly,
BancorpSouth’s supporting memorandum fails to cite a single fact in support of the Motion
attacking Plaintiffs’ contract claims. Rather, BancorpSouth merely attempts to re-litigate the
same arguments previously raised in its Motion to Dismiss. (DE # 1068).
BancorpSouth argues that since its adhesive Deposit Agreement implicitly permits highto-low posting of debit card transactions, it can post high-to-low irrespective of the methods it
employs or its rationale for doing so. (Def.’s Mem. at 5). This argument flies in the face of this
Court’s prior ruling that Arkansas law allows claims for breach of contract and for breach of the
implied duty of good faith and fair dealing when a party fails to exercise in good faith the
discretion it reserved to itself in a contract: “Plaintiffs do not ask the Court to tell the [bank] how
to order transactions, but simply that the ordering must be carried out as contemplated by the
covenant of good faith and fair dealing.” In re Checking Account Overdraft Litig., 694 F. Supp.
2d 1302, 1315 (S.D. Fla. 2010). Other courts have reached similar conclusions:
The court cannot find as a matter of law that the Deposit Agreement’s statement
that Wachovia “may” post items “in any order” . . . expressly gives Wachovia the
right to manipulate transactions, delay posting indefinitely, and maximize
overdraft fees in the ways the Complaint alleges.
3
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White v. Wachovia Bank, N.A., 563 F. Supp. 2d 1358, 1364 (N.D. Ga. 2008).
Here, Plaintiffs are not trying to vary the explicit contract language, in derogation of
Burger King Corp. v. C.R. Weaver; M-W-M, Inc., 169 F.3d 1310, 1316 (S.D. Fla. 1995)
(applying Florida law).

(Def.’s Mem. at 5).

Rather, Plaintiffs seek only to require that

BancorpSouth discharge its discretionary contractual rights in good faith. BancorpSouth fails to
offer any new or convincing rationale this Court did not previously consider and reject
warranting entry of judgment on Plaintiffs’ breach of contract claims. Indeed, BancorpSouth
does not even contend that it discharged its duty in good faith, let alone offer any factual support
for that argument.
a.

Arkansas Law Recognizes an Implied Covenant of Good Faith and Fair
Dealing in the Performance of Contracts.

Under Arkansas law, “every contract imposes upon each party a duty of good faith and
fair dealing in its performance and enforcement.” Aon Risk Servs., Inc. v. Meadors, 267 S.W.3d
603, 613 (Ark. Ct. App. 2007); Cantrell-Waind & Assocs., Inc. v. Guillaume Motorsports, Inc.,
968 S.W.2d 72 (Ark Ct. App. 1998) (quoting Restatement (Second) of Contracts § 205).
Accordingly, “[a]s is the case with the contract’s express terms, the implied covenant is part of
the contract and creates contractual obligations that are actionable.” Yarborough v. DeVilbiss
Air Power, Inc., 321 F.3d 728, 732 (8th Cir. 2003) (applying Arkansas law). Having adopted the
Restatement (Second) of Contracts § 205, Arkansas courts look to see whether the conduct at
issue is “consisten[t] with the justified expectations of the other party.” Restatement (Second) of
Contracts § 205, cmt. a. See Arkansas Research Medical Testing, LLC v. Osborne, No. 10-750,
2011 WL 1423993 (Ark. Apr. 14, 2011) (citing Restatement (Second) of Contracts § 205).
As it previously argued, BancorpSouth again overstates the Arkansas Supreme Court’s
holding in Preston v. Stoops, 285 S.W.3d 606 (Ark. 2008), when it argues that implied covenant
of good faith and fair dealing claims are not recognized by Arkansas courts. (Def.’s Mem. at 5).
In fact, Preston only provides that the “court has never recognized a cause of action for failure to
act in good faith” in the context of “a cause of action pled in tort.” Preston, 373 S.W.3d at 610
(emphasis added). BancorpSouth erroneously attempts to bolster its argument by citing the more
recent Arkansas Supreme Court ruling in Arkansas Research. That case is in line with Preston
but does not require this Court to conclude that Plaintiffs may not pursue this claim.
BancorpSouth incorrectly argues that Plaintiffs are prosecuting a claim independent of their
4
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breach of contract claim. After reconfirming that there is no independent tort claim in Arkansas,
the Arkansas Research court observed that a breach of the implied duty of good faith and fair
dealing may demonstrate evidence of a breach of contract between parties, which is what is in
play here. Arkansas Research, 2011 WL 1423993 at *6. Also, Arkansas Research is an appeal
from a verdict where the jury found no breach of contract, but ruled for the plaintiffs on their
implied duty of good faith and fair dealing claim. Having concluded that breach of the implied
duty may be evidence of a breach of contract, the Arkansas Supreme Court has not eliminated
Plaintiffs’ claim challenging the policy of re-sequencing debit card transactions in the face of the
contract language the Bank used in its Deposit Agreement. Ultimately, the cases on which
BancorpSouth relies do not preclude Plaintiffs’ claims. The Deposit Agreement undisputedly
contains discretionary terms in that it provides:
If more than one item or order is presented for payment against the account on the
same day and the available balance of the account is insufficient to pay them all,
we may pay any of them in any order we choose, even if the order we choose
results in greater insufficient funds fees than if we had chosen to pay them in
some other order.
(Plfs. Stmt. ¶¶ 77, 78). The Account Information Statement also contains similar discretionary
language as that of the Deposit Agreement including language that falsely suggests that
BancorpSouth will not always post transactions from high to low. (Plfs. Stmt. ¶¶ 77, 83).
Discretion is apparent from the use of the term “may,” and the issue of whether or not that
language permitted BancorpSouth to manipulate transactions, delay posting indefinitely, or
maximize overdraft fees in the ways the Second Amended Complaint alleges are questions of
fact that preclude the grant of a Rule 56 motion. See Checking Account Overdraft Litig., 694 F.
Supp. 2d at 1316-1317.
BancorpSouth does not argue that Plaintiffs failed to present sufficient facts that the Bank
chose to exercise its discretion in bad faith. Instead, BancorpSouth argues incorrectly that such a
bad faith exercise of discretion does not give rise to a claim. The rehashing of the Motion to
Dismiss should again be rejected.
Additionally, BancorpSouth cites to language in its Account Information Statement from
2010 that discloses to Bank customers that the Bank’s account manipulations may result in
additional overdraft fees. (Def.’s Mem. at 4). This evidence is insufficient to serve as the basis
for summary judgment. The statements to which the Bank cites do nothing to put Plaintiffs on
notice that their instantaneous debit card transactions will be held and then reordered at a later
5
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time in order to maximize the number of fees to the Bank. Nor are customers advised of the
negative impacts that arise from the undisclosed Overdraft Matrix Limit that the Bank used
throughout the class period to exacerbate the effects of re-sequencing. The supposed disclosure
itself is insufficient and buried within multiple pages of small typeface. Finally, as noted later in
this opposition regarding unconscionability, the pre-2010 versions of the Account Information
Statement were misleading. See infra at 11-13. There are clear, disputed and material facts
regarding the timing and sufficiency of the Bank’s disclosure that a jury must decide. Summary
judgment is therefore inappropriate.
BancorpSouth does not argue that it complied with the covenant of good faith and fair
dealing. It cannot do so. The testimony from Bank officers shows that BancorpSouth introduced
high-to-low re-sequencing for the purpose of increasing the Bank’s revenue, after first installing
the secret Overdraft Matrix Limit, despite the fact that it knew the re-sequencing was harmful to
its customers. (Plfs. Stmt. ¶¶ 69, 70, 73, 74, 76, 85, 89). Derek Caswell, First Vice President of
Retail Banking, testified that the Bank’s processing order was so confusing that Bank personnel
– from front line tellers up to regional Bank presidents – lacked sufficient understanding to
clearly convey it to BancorpSouth’s customers. (Plfs. Stmt. ¶ 90, 91, 93). Indeed, Mr. Caswell’s
testimony shows that the Bank’s processing order was deliberately confusing in order to
maximize overdraft fee revenue. (Plfs. Stmt. ¶¶ 92-94). Further, Michael Lindsey, Senior Vice
President of Retail Banking, confirmed that the bank’s disclosures do not state that the Bank
always posted high to low; the customers’ account statements do not disclose the commingled
posting of all customer-initiated debits high to low; and the overdraft notices make no mention of
the posting order that caused additional overdraft fees to be assessed. (Plfs. Stmt. ¶¶ 86-88).
b.

The Court Should Follow Decisions Recognizing that BancorpSouth’s
Overdraft Fee Scheme Constitutes a Breach of the Implied Covenant.

Citing Gunn v. Farmers Ins. Exch., 372 S.W.3d 346 (Ark. 2010), BancorpSouth argues
that language in the Deposit Agreement providing that it “may pay [debit items] in any order we
choose” and “[w]hen we pay Transactions, we generally choose to pay the largest Transaction
first and the smallest Transaction last,” are “expressly bargained-for terms,” which preclude a
claim for breach of the implied covenant because “the contract at issue permits the actions of
which Plaintiff complains.” (Def.’s Mem. at 6). However, the contract in Gunn – a case
involving a series of agreements appointing the plaintiff to serve as a reserve agent for the
Farmers Insurance companies – bears no resemblance to BancorpSouth’s contract of adhesion.
6
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Gunn affirmed summary judgment against the plaintiff’s claim that the defendant terminated the
plaintiff’s agency in violation of the implied covenant, finding that the language addressing
termination without cause was a provision:
(1) where the parties have expressly disavowed any limitations on their discretion,
and (2) the consequences of the exercise of that discretion are easily foreseeable. .
. . The parties clearly bargained for such termination on three months’ notice, and
an implied covenant should not be used to limit an expressly bargained-for term.
Gunn, 372 S.W.3d at 352.
Here, in contrast, there is no evidence that Plaintiffs intended to disavow any limitations
on BancorpSouth’s discretion to post transactions in any order it saw fit, or if such disavowal
was remotely fair even if it was intended. Here, the Bank’s representatives admit that the
Deposit Agreement, the account statements, and overdraft notices did not warn Plaintiffs that
BancorpSouth always reordered debit card transactions from high-to-low, while employing the
Overdraft Matrix Limit to authorize additional transactions without regard to actual funds in the
accounts, resulting in excessive overdraft fees and, in fact, at times causing overdrafts even when
the accounts would otherwise not have been overdrawn. (Plfs. Stmt. ¶¶ 70, 71, 76, 78, 86-88).
At the very least, there is a genuine question of fact as to whether the consequences of
BancorpSouth’s exercise of discretion were foreseeable to Plaintiffs.

Keck v. American

Employment Agency, 652 S.W.2d 2, 4 (Ark. 1983) (foreseeability is a question of fact for the
jury); Stacks v. Ark. Power & Light, Co., 771 S.W.2d 754, 756 (Ark. 1989) (“It will be up to the
trier of facts to decide whether the occurrence was foreseeable….”).

The mere fact that

BancorpSouth’s Deposit Agreement reserves discretion to post high-to-low does not resolve
whether BancorpSouth exercised its discretion in bad faith. Arkansas law is consistent with
other states in providing a claim for breach of the implied duty of good faith and fair dealing
premised on an express contractual provision. Arkansas Research, 2011 WL 1423993 at *6.
This Court’s denial of BancorpSouth’s Motion to Dismiss is also in accord with the
White and Gutierrez decisions. In White, the court found that Wachovia’s deposit agreement did
not confer absolute discretion because of the implied duty of good faith and fair dealing existed
in all contracts in relation to the following discretionary language: “Wachovia ‘may’ post
transactions in any order.” 563 F. Supp. 2d at 1365. Likewise, in Gutierrez v. Wells Fargo &
Co., 622 F. Supp. 2d 946 (N.D. Cal. 2009), Judge Alsup denied summary judgment to Wells
Fargo notwithstanding its argument that the account agreement conferred absolute discretion
7
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regarding the posting order:
even if the bank-depositor contract confers discretion on the bank as to the
sequence of honoring presentments, the bank must exercise its discretion in
accordance with fair dealing and cannot exercise its discretion to enrich itself by
gouging the consumer. Put differently, even if the bank-depositor contract
purports to allow the bank to post in any order it wishes, such discretion remains
subject to the bank’s duty of good faith and fair dealing. There is a duty of good
faith and fair dealing to honor checks in such a way as to be fair to the consumer
and that discretionary power cannot be exercised so as to pile on ever greater
penalties on the depositor, which is exactly what Wells Fargo seems to be doing,
or so a reasonable jury could conclude.
Id. at 952-53.
BancorpSouth ignores White and Gutierrez, and instead relies on Saunders v. Mich. Ave.
Nat’l Bank, 662 N.E.2d 602 (Ill. App. Ct. 1996), (Def.’s Mem. at 12), the Illinois case repeatedly
rejected by this Court. See Checking Account Overdraft Litig., 694 F. Supp. 2d at 1319. Like
many of the cases cited by BancorpSouth (Def.’s Mem. at 7, n. 8), Saunders deals only with the
high-to-low posting of paper checks. Debit card transactions are not implicated. In addition,
BancorpSouth cites inapplicable U.C.C. § 4-303 cases. See Checking Account Overdraft Litig.,
694 F. Supp. 2d at 1316. In fact, BancorpSouth’s disclosed trial expert, Paul A. Carrubba, Esq.,
agreed this UCC provision is not even applicable to debit card transactions. (Plfs. Stmt. ¶ 99).
In sum, BancorpSouth’s attempt to re-argue the same issues raised in its Motion to
Dismiss should be rejected. Because BancorpSouth cannot establish undisputed genuine facts
showing that it exercised its discretion in good faith, the Motion must be denied.
III.

Unconcsionability
BancorpSouth incorrectly argues that Plaintiffs’ unconscionability claims fail because the

claim does not exist under Arkansas law and, even if it does, Plaintiffs cannot prove that
BancorpSouth’s contracts and implementation of its overdraft policies are unconscionable.
a.

Plaintiffs May Assert Unconscionability as an Affirmative Cause of Action

The Court previously rejected the argument that a claim for unconscionability does not
exist under Arkansas law. (DE # 1305). BancorpSouth seeks to have this Court reverse course
based on the Bank’s same faulty analysis. The record evidence warrants a trial on the merits.
Rehashing its argument, BancorpSouth completely ignores this Court’s reasoning in its
Order Ruling on Omnibus Motion to Dismiss (“Omnibus Order”), in which the Eleventh Circuit
case on which BancorpSouth relies was correctly distinguished.
8
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Overdraft Litig., 694 F. Supp. 2d at 1318 (citing Cowen Equip. Co., Inc. v. Gen. Motors Corp.,
734 F.2d 1581 (11th Cir. 1984)). As argued in opposition to BancorpSouth’s Motion to Dismiss,
the issue here is exactly the same. See Checking Account Overdraft Litig., 694 F. Supp. 2d at
1318 (“Defendants appear to be correct in their assertion that, ordinarily, unconscionability is
properly asserted as a defense to a contract rather than an affirmative cause of action. But this is
not the ordinary case . . . [in this situation] the customer never has the opportunity to raise
unconscionability as a defense for nonpayment. The only opportunity to do so is through a
lawsuit filed by the customer, after payment has been made. Hence, the facts of the instant case
weigh in favor permitting Plaintiffs to pursue unconscionability claim.”).

BancorpSouth’s

failure to distinguish this Court’s prior ruling demonstrates the futility of its argument.
The Bank relies on Hughes v. Wet Seal Retail, Inc., No. 10-CV-05090, 2010 WL
4750216 (W.D. Ark. Nov. 16, 2010), and Parker v. Frazer’s, Inc., No. CA98-116, 1998 WL
811425 (Ark. Ct. App. Nov. 18, 1998), for the proposition that unconscionability may not be
asserted as an affirmative claim. 2

Those cases merely state that, generally speaking,

unconscionability is asserted as a defense to a contract – precisely what this Court concluded in
its Omnibus Order when it recognized the unique circumstances of this case supporting the
unconscionability claim. Further, neither Hughes nor Parker dealt with a cause of action for
unconscionability where the plaintiff sought declaratory relief, as Plaintiffs do here. Damages
are sought as supplemental relief in accordance with Arkansas law. See Ark. Code Ann. § 16111-103(a) (creating jurisdiction for Arkansas courts for claims seeking declaratory relief “either
affirmative or negative in form and effect”); Ark. Code Ann. § 16-111-110 (authorizing
Arkansas courts to grant supplemental relief based on the declaratory judgment). Further, the
federal counterpart, 28 U.S.C. §§ 2201-2202, creates the platform for a damages award as
“[f]urther necessary or proper relief based on a declaratory judgment or decree.”

See

BancInsure, Inc. v. BNC Nat. Bank, N.A., 263 F.3d 766 (8th Cir. 2001) (“[D]istrict courts have
broad power under 28 U.S.C. § 2202 to craft damages awards in declaratory judgment actions to
effectuate their judgment.”); Auto-Owners Ins. Co. v. Johnson, Rast & Hays Ins. of South
Alabama, Inc., 820 F.2d 380, 384 (11th Cir. 1987) (same).
Contrary to BancorpSouth’s assertion, numerous courts have sustained claims, like the
2

Pursuant to Arkansas Revised Supreme Court Rule 5-2, the Parker opinion is not entitled to
any precedential value.
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claims asserted here, seeking affirmative declaratory relief that the terms of a contract are
unconscionable. See e.g., Williams v. First Gov’t Mortg. & Inv. Corp., 225 F.3d 738, 748-49
(D.C. Cir. 2000); Ross v. Wells Fargo Bank, N.A., No. 3:08-1452, 2009 WL 357921, at *2 (S.D.
W. Va. Feb 12, 2009); Premier Digital Access, Inc. v. Cen. Tel. Co., 360 F. Supp. 2d 1161, 1168
(D. Nev. 2005); Eva v. Midwest Nat’l Mortg. Banc, Inc., 143 F. Supp. 2d 862, 895 (N.D. Ohio
2001). In fact, in the recent overdraft fee decision of Hughes v. TD Bank, N.A., 856 F. Supp. 2d
673 (D.N.J. 2012), the United States District Court for the District of New Jersey aligned itself
with this Court’s Omnibus Order in finding that the plaintiffs’ were entitled to assert an
affirmative claim of unconscionability regarding TD Bank’s overdraft fee policies because the
bank would not need to sue for unpaid overdraft fees, meaning that customers would not
otherwise have the opportunity to raise unconscionability as an affirmative defense.
b.

BancorpSouth’s Contract and Overdraft Policy is Unconscionable Under
Arkansas Law

Summary judgment is improper given that “the issue of unconscionability is a mixed
question of law and fact and must be resolved at a trial on the merits.” In re Price, 313 B.R. 805,
812 (E.D. Ark. Bankr. 2004) (citing Associated Press v. So. Ark. Radio Co., 809 S.W.2d 695,
697 (Ark. Ct. App. 1991)). There are numerous disputed material facts to support a jury finding
of unconscionability here. BancorpSouth ignores those facts in seeking summary judgment. To
determine whether a contractual provision is unconscionable under Arkansas law, “courts should
review the totality of the circumstances surrounding the negotiation and execution of the
contract.” State ex rel. Bryant v. R&A Inv. Co., 985 S.W.2d 299, 302 (Ark. 1999) (citing
Geldermann & Co., Inc. v. Lane Processing, Inc., 527 F.2d 571, 575 (8th Cir. 1975)). Arkansas
courts also consider “whether there is a gross inequality of bargaining power between the parties
to the contract and whether the aggrieved party was made aware of and comprehended the
provision in question.” Associated Press, 809 S.W.2d at 697 (finding unconscionability where
“[t]he agreement is a preprinted form; . . . the agreement was neither read nor understood by the
appellee; . . . and there appears to be a substantial disparity in the relative bargaining power of
the parties”).
As in most other states, this analysis is “divided into two categories; (1) procedural and
(2) substantive.” Easter v. Compcredit Corp., No. 08-CV-1041, 2009 WL 499384, at *4 (W.D.
Ark. Feb. 27, 2009). Procedural unconscionability “deals with the manner in which a contract
was entered into . . . .” Gobeyn v. Travelers Indem. Co., No. 1:09CV00034JLH, 2009 WL
10
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3148755, at *3 (E.D. Ark. Sept. 24, 2009). Substantive unconscionability, on the other hand,
“looks to the terms of the contract and whether they are harsh, one-sided, or oppressive.”
Gobeyn, 2009 WL 3148755 at *3. Using language identical to that used in this Court’s Omnibus
Order, the Arkansas Court of Appeals held that an unconscionable contract is one “such as no
man in his senses and not under delusion would make on the one hand, and as no honest and fair
man would accept on the other.” T-1 Constr., Inc. v. Tannenbaum Dev. Co., 2009 WL 613552
(Ark. Ct. App. Mar. 11, 2009) (citing Hume v. U.S., 132 U.S. 406, 415 (1889)). The record
evidence here supports reasonable inferences for both elements of unconscionability.
1.

Procedural Unconscionability

As recognized by BancorpSouth, “[c]ourts may look at various factors when determining
whether an agreement is procedurally unconscionable, including whether the contract is
‘oppressive,’ which has been defined as arising from unequal bargaining power that results in an
absence of meaningful choice, and the extent to which the person signing the agreement may be
surprised by the terms hidden in a from drafted by the party seeking to enforce its terms.”
Hughes, 2010 WL 4750216 at *3. The record here is replete with evidence of procedural
unconscionability.
Despite BancorpSouth’s claims to the contrary, Plaintiff Shane Swift testified on
numerous occasions that he was not aware until shortly before this lawsuit was filed that
BancorpSouth engaged in the practice of re-sequencing and posting his debit card transactions
from high to low dollar amount, and that he incurred overdraft fees as a result of BancorpSouth’s
practice. (Plfs. Stmt. ¶ 95). Testimony referenced by BancorpSouth claiming otherwise suffers
from a hindsight bias given that Plaintiff Swift had engaged counsel and filed suit. While
BancorpSouth purports to offer “multiple channels” from which customers, including Plaintiff
Swift, could access account information, those channels are of little help given BancorpSouth’s
clear lack of transparency as to its actual posting practice. The Bank’s argument is belied by the
fact that the various account documents at issue did not clearly and unambiguously disclose
BancorpSouth’s everyday posting practice.
BancorpSouth’s account agreements derive from standardized form adhesion contracts,
which were non-negotiable for consumer account holders, like Plaintiff Swift and the members
of the certified class. (Plfs. Stmt. ¶ 80). BancorpSouth’s Deposit Account Terms and Conditions
provided the following relevant language for the first time in the October 22, 2008 version:
11
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ORDER OF PAYMENT – Unless otherwise provided in the Account Information
Statement (see OTHER TERMS section below) if more than one item or order is
presented for payment against the account on the same day and the available
balance of the account is insufficient to pay them all, we may pay any of them in
any order we choose, even if the order we choose results in greater insufficient
funds fees than if we had chosen to pay them in some other order. Our payment
of any item or order in overdraft does not create any obligation for us to pay any
other item or order in overdraft in the future, and you agree that no course of
dealing regarding the payment of items or orders in overdraft will be created
between us.
(Plfs. Stmt. ¶ 78) (emphasis added). 3 This provision was buried deep in the account agreement
which, throughout the class period, was a single-spaced, small-font form contract of adhesion.
(Plfs. Stmt. ¶ 82). Nor is the subject language even accurate, as the evidence demonstrated that
BancorpSouth always posted high-to-low. (Plfs. Stmt. ¶¶ 81, 82).
BancorpSouth’s 2004 version of its Account Information Statement, referenced in the
Deposit Account Terms and Conditions, was equally misleading because it failed to: (a) refer to
the uniform high-to-low posting order that had been established for all retail accounts; and (b)
inform customers that they could opt out of the Bank’s so-called discretionary overdraft process,
instead choosing to only inform customers that overdraft fees could be avoided if they enrolled
in one of the Bank’s overdraft protection products. (Plfs. Stmt. ¶ 83). Previous versions of the
Account Information Statement included a vague reference to debiting multiple debit
transactions presented for payment on a single banking day in descending order of the dollar
amount of the transactions, but this process would have been part of BancorpSouth’s pre-2003
posting order (outside the class period). (Plfs. Stmt. ¶ 84). Also, some of these prior versions
mentioned: “A description of the categories, method, and order of payment/posting is available
upon request.” (Plfs. Stmt. ¶ 84). Notably, the bank removed this verbiage from the Account
Information Statement as of the May 1, 2003 version. (Plfs. Stmt. ¶ 84).
BancorpSouth concealed its practice of re-sequencing debit transactions to artificially
increase the number of overdrafts and overdraft fees. While the Bank’s high-to-low posting
practice remained consistent throughout the class period, and could have easily been described in
clear, certain terms, the Bank chose not to provide clear disclosures. Rather, it cryptically stated
3

Previous versions excluded the phrase: “Unless otherwise provided in the Account Information
Statement (see OTHER TERMS) section below).” (Plfs. Stmt. ¶ 79). Thus, prior to October
2008, customers were not directed by the Deposit Account Terms and Conditions documents to
directly refer to the Account Information Statement, discussed infra.
12
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that BancorpSouth “may pay any of them in any order we choose.” (Emphasis added). Plus, the
Bank removed the offer to provide customers with a description of the actual posting order.
Notably, the Bank considered doing so in 2007, but decided against it. (Plfs. Stmt. ¶¶ 84-85).
Moreover, throughout the class period, customers’ monthly statements did not disclose
BancorpSouth’s practice of re-sequencing and posting debit card transactions from high-to-low
dollar value. (Plfs. Stmt. ¶ 86).

In fact, transactions debited from a customers’ account are

contained in two separate sections – checks and other debits – and the statements do not indicate
the actual commingled posting of checks and other debits. (Plfs. Stmt. ¶ 87). Further, during the
entire class period, the Notice of Charge for Overdrawn Accounts, which is the Bank’s form
overdraft notice, did not disclose the posting order for future reference and clarity. (Plfs. Stmt. ¶
88).
BancorpSouth’s reliance on Best v. U.S. Nat. Bank of Oregon, 739 P.2d 554 (Ore. 1987),
and Saunders v. Michigan Ave. Nat’l Bank, 662 N.E.2d 602 (Ill. App. 1996), is unavailing. Both
decisions only concerned the re-ordering of checks. In addition, allegations of unconscionability
in Best were narrowly limited to the per item NSF fee amount charged by that bank in relation to
its actual cost of processing NSF checks. As set forth in the Second Amended Complaint and
demonstrated here, the allegations and evidence of unconscionability in this case are far broader.
Saunders specifically dealt with the Illinois Consumer Fraud Act, which is not even at issue here.
The evidence summarized above establishes that the disparity in sophistication and
bargaining power between Plaintiffs and the Bank was obvious.

The terms at issue were

contained in voluminous boilerplate language drafted by the Bank. Even if Plaintiffs disagreed
with the terms in these adhesion contracts, there was no meaningful opportunity to negotiate with
the Bank. Checking Account Overdraft Litig., 694 F. Supp. 2d at 1319.
2.

Substantive Unconscionability.

As previously stated, “substantive unconscionability . . . looks to the terms of the contract
and whether they are harsh, one-sided, or oppressive.” Gobeyn, 2009 WL 3148755 at *3.
BancorpSouth’s overdraft policy and its implementation of that policy are archetypal examples
of substantive unconscionability under Arkansas law.
BancorpSouth disputes that its high-to-low posting is unconscionable. However, with
good reason, this Court has left no doubt that substantive unconscionability is shown by:
deposit agreements contain[ing] contractual terms regarding overdraft protection
that had the purpose and effect of allowing defendants to re-order the posting of
13
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debit transactions to maximize the number and amount of overdraft fees to
Plaintiffs, and that the fees bear no reasonable commercial relationship to the
costs or risks associated with providing the overdraft service.
Checking Account Overdraft Litig., 694 F. Supp. 2d at 1320; see also Hunter, 798 F.2d at 303;
Gobeyn, 2009 WL 3148755 at *3. In addition, this Court rejected BancorpSouth’s argument that
“the UCC and statements of federal bank regulatory agencies accept the authority of banks to
post in high-to-low order.” See supra at 8. Specifically, this Court held: “Defendants are not
entirely correct when they state that high-to-low posting is expressly condoned by the UCC. As
discussed in the above section, the provision they rely on, section 4-303(b), applies only to paper
checks, not the electronic debits that are the subject of this lawsuit.”

Checking Account

Overdraft Litig., 694 F. Supp. 2d at 1320. Neither White nor Daniels v. PNC Bank, N.A., 738
N.E.2d 447 (Ohio App. 2000), both cited by BancorpSouth, held otherwise when stating that the
high-to-low posting of checks was not unconscionable.
BancorpSouth’s high-to-low posting order can have a dramatic impact on the number of
overdraft charges assessed. If there are insufficient funds to cover all posted transactions, the
Bank’s high-to-low posting order reduces customers’ balances as quickly as possible, thereby
maximizing the number of overdraft fees assessed.

This is the fundamental reason why

BancorpSouth adopted high-to-low posting in 2003. (Plfs. Stmt. ¶ 69). 4 Beginning in 2002,
BancorpSouth engaged EPG, a financial consulting firm for banks that offered fee revenue
optimization as one of its services, and adopted its recommendation of a high-to-low posting
order which commingled debits. (Plfs. Stmt. ¶ 69). In its recommendation to the Bank, EPG
stated: “It is anticipated that the bank will also realize an increase in NSF/OD fee revenue, as
more items will be paid into overdraft or returned.” (Plfs. Stmt. ¶ 69). With EPG’s assistance,
combined overdraft and NSF fee revenue, which had been around $35 million in 2002, grew to
over $48 million in 2003, a 36% increase. (Plfs. Stmt ¶ 69). Even though high-to-low resequencing provided significant fee revenue, one of the Bank’s regional presidents questioned
posting high-to-low as early as in 2005 in an email to BancorpSouth’s top management:
4

BancorpSouth admits that if it wanted to go low-to-high when it implemented its posting
priority in 2003, it could have done so, but the Bank followed the recommendation of its third
party consultant for the purpose of increasing revenues. (Plfs. Stmt. ¶ 73). The Bank considered
the impact of low-to-high posting in 2007 and concluded that it would significantly decrease
revenues, estimating a 17.5% decrease of more than $12 million. (Plfs. Stmt. ¶ 74). It did so
again in 2010 after the filing of this lawsuit, and noted concern that switching “could provide a
different class of customer to claim unfair practice.” (Plfs. Stmt. ¶ 75).
14
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PLEASE EXPLAIN THE RATIONALE BEHIND OUR POLICY OF POSTING
LARGEST ITEMS FIRST. WHAT CAN BE DONE TO PROTECT OUR
BANK FROM LOSS AND OUR TELLERS FROM CRITICISM IN
SITUATIONS WHERE TRANSIT ITEMS COME THROUGH AND PAY
AHEAD OF ITEMS WE HANDLE PROPERLY DURING OPREATION
HOURS?
(Plfs. Stmt. ¶ 89).
To make matters worse for consumers, beginning in 2002, BancorpSouth utilized a secret
“Overdraft Matrix Limit” to augment its high-to-low posting.

BancorpSouth’s use of the

Overdraft Matrix was integral to its scheme to increase debit card transaction authorizations and,
in turn, the number of overdrafts as much as possible. (Plfs. Stmt. ¶ 71). The Overdraft Matrix
process was intentionally concealed. (Plfs. Stmt. ¶ 76).
BancorpSouth’s assertion that “Plaintiff has presented no evidence that BancorpSouth’s
posting order was wrongful” is incorrect. (Def.’s Mem. at 11). BancorpSouth ignores Plaintiff
Swift’s descriptions of BancorpSouth’s re-sequencing scheme as “unfair,” and specifically unfair
for the Bank to engage in the re-sequencing practice for its own financial gain. (Plfs. Stmt. ¶ 97).
In fact, when asked whether he believed re-sequencing is always harmful to BancorpSouth
customers, Plaintiff Swift emphatically replied: “It’s always harmful.

I believe unfair

resequencing is always harmful to BancorpSouth customers.” (Plfs. Stmt. ¶ 97). Plaintiff even
referred to BancorpSouth’s re-sequencing scheme as a “corrupt practice.” (Plfs. Stmt. ¶ 97). In
addition, BancorpSouth’s claim that Plaintiff Swift “refused to identify a ‘correct’ posting order”
is likewise contradicted by Plaintiff Swift’s testimony. Plaintiff Swift repeatedly stated that
BancorpSouth should post debit card transactions in chronological order. (Plfs. Stmt. ¶ 98).
Ultimately, it is up to the jury to decide if the posting order was unfair.
At no time did the Swifts agree that re-sequencing debit card transactions from high-tolow dollar value was a benefit, as BancorpSouth claims. Even if the Swifts acknowledged their
obligation to pay overdraft fees that were not caused by re-sequencing, it does not follow that
they “preferred” that BancorpSouth pay transactions into overdraft that do not actually overdraft
the account. Similarly, it is inconsequential that the Swifts did not tell BancorpSouth that they
did not want overdraft protection, or that they did not complain to the Bank, given that they were
unaware that they had fallen victim to BancorpSouth’s re-sequencing scheme.
Finally, BancorpSouth’s claim that Plaintiff Swift “can avoid any possible disadvantage
by simply not overdrawing his” account is misleading and untrue. (Def.’s Mem. at 12). While
15
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Plaintiff Swift acknowledged that he had control over whether his account became overdrawn in
the context of one overdraft occurrence, BancorpSouth’s re-sequencing scheme, including the
undisclosed Overdraft Matrix, deprived Plaintiff Swift and the other members of the Class of the
ability to prevent the cascade effect of multiple overdrafts that occurred solely based on the
Bank’s high-to-low re-sequencing scheme. The evidence clearly shows that Plaintiff Swift and
members of the Class could not reasonably avoid incurring the additional overdraft fees as a
result of BancorpSouth’s manipulation, even when exercising due diligence to monitor his
account balance and to maintain sufficient funds.
IV.

Unjust Enrichment
The Bank once again simply rehashes its Motion to Dismiss without citation to relevant

material facts. As previously stated, Plaintiffs acknowledge that they cannot recover judgment
under both claims, but are permitted to plead and pursue these alternative claims. Checking
Account Overdraft Litig., 694 F. Supp. 2d at 1321 (“The Court agrees with Plaintiff’s position.
Fed. R. Civ. P. 8(d) allows pleading in the alternative, even if the theories are inconsistent.
Defendants have not conceded that Plaintiff is entitled to recovery under the contract, and if the
contractual claim fails, Plaintiff may still be entitled to recovery under an unjust enrichment
theory.”). Arkansas law expressly permits alternative pleading. See Crawford v. Lee County
Sch. Dist., 983 S.W.2d 141, 145 (Ark. Ct. App. 1998); Wachter Elec. Co. v. Elec. Sys., Inc., Nos.
3:10CV00083 SWW and 3:10CV00140 DPM, 2010 WL 5137361 (E.D. Ark. Dec. 9, 2010).
Therefore, in the event Plaintiffs ultimately recover a verdict under the contract-based claims,
judgment would be entered under those claims only. Likewise, should the fact-finder reject the
contract claims but award recovery under the unjust enrichment claim, judgment would be
entered under that claim only.
The Bank also erroneously argues that because Plaintiffs allege a contract in one claim,
summary judgment on the unjust enrichment claim is warranted. (Def.’s Mem. at 15). Plaintiffs
are challenging the material contract terms as unconscionable. As this Court has previously and
correctly held, “if the terms of the deposit agreement are subsequently declared to be
unconscionable, Defendant may be barred from relying on them.” Checking Account Overdraft
Litig., 694 F. Supp. 2d at 1323. Moreover, this Court previously concluded that even if the
deposit agreement gives a bank the discretion to re-order debits (“we may pay them in any order
we choose”), a bank exercises that discretion in bad faith by intentionally causing the account
16
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holder to incur overdrafts that would not have otherwise be incurred. Id. Indeed, BancorpSouth
is being unjustly enriched by the re-sequencing of debit card transactions and using the Overdraft
Matrix Limit in the process to exacerbate the frequency of overdrafts. Thus, Plaintiffs’ unjust
enrichment claim should proceed until a fact-finder determines whether or not the terms of the
Deposit Agreement are unconscionable and unenforceable.
V.

Arkansas Deceptive Trade Practice Act Claims (“ADTPA”)
BancorpSouth advances three arguments in support of its Motion as to the ADTPA: (1)

Plaintiffs’ claim fails because BancorpSouth’s conduct falls within the ADTPA’s “safe harbor”
provision; (2) the record lacks evidence that BancorpSouth engaged in any deceptive practice;
and (3) the record lacks evidence that Plaintiffs have been damaged by BancorpSouth’s
deceptive practices. BancorpSouth’s arguments are without merit.
a.

BancorpSouth’s Conduct Does Not Fall Within the ADTPA’s “Safe Harbor”
Provision

BancorpSouth’s argues that that because state and federal law authorize its posting order
for debit card transactions its conduct falls within the ADTPA’s safe harbor provision. However,
since these laws do not authorize high-to-low posting, this Court should reject the safe harbor
argument. See supra at 8 and 14. 5 In addition, the OCC Opinion cited by BancorpSouth stating
that “banks are authorized, pursuant to section 24 (Seventh) of the National Bank Act and
Section 7.4002, to charge NSF fees that result from the high-to-low order of check posting” is
inapposite. (Emphasis added).
Even in the context of checks, the OCC advisory letters, drawing upon state law, suggest
that such reordering is permissible only if the bank does so in good faith. OCC Interp. Letter No.
997, 2002 WL 32639293, at *2 (Apr. 15, 2002). According to the OCC, “a procedure designed
to maximize the number of returned checks solely to increase returned check fees charged to
customers would not be appropriate.” Id. (quoting Texas statutory commentary) (emphasis
added). Moreover, a bank “could not properly follow an established practice of maximizing the
number of returned checks for the sole purpose of increasing the amount of returned check fees
charged to the customer.” OCC Interp. Letter No. 916, 2001 WL 1285359 (May 22, 2001)
(quoting California statutory commentary).

Nothing in 12 C.F.R. § 7.4002 or OCC

5

BancorpSouth made this argument in its Motion to Dismiss. (DE # 1068). The Order denying
that motion does not explicitly reference the issue, but the Court apparently agreed this argument
was wrong. (DE # 1305).
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interpretations condones an overdraft scheme implemented to maximize fees charged to
customers. Under 12 C.F.R. § 7.4002(b), non-interest fees may be established only “according
to sound banking judgment and safe and sound banking principles,” and not for the purpose of
maximizing fees. The regulation, as written, clearly contemplates that the imposition of noninterest fees may be subject to at least some state laws. 12 C.F.R. § 7.4002(d). 6 Given the
fundamental difference between checks and debit card transactions – namely the instantaneous
nature of electronic debit card transactions – if this procedure is inappropriate as applied to
checks, then it certainly cannot be appropriate to debit card transactions when the risk to the
merchant is much less significant since a bank can choose to decline the purchase at the point of
service. Because this case does not concern the high-to-low posting of checks, the ADTPA’s
safe harbor provision is not applicable.
b.

The Record Evidence Supports a Claim Under the ADTPA

The ADTPA prohibits “[d]eceptive and unconscionable trade practices,” which include,
but are not limited to, “[k]nowingly taking advantage of a consumer who is reasonably unable to
protect his or her interest because of ignorance,” and “[e]ngaging in any other unconscionable,
false, or deceptive act or practice in business, commerce, or trade.” Ark. Code Ann. § 4-88107(a)(10). “An ‘unconscionable’ act is an act that ‘affront[s] the sense of justice, decency, or
reasonableness.’” Baptist Health v. Murphy, 226 S.W.3d 800, 811 n. 6 (Ark. 2006). Although
Arkansas courts have not construed the term “deceptive,” the ADTPA is to be liberally construed
to protect consumers. State ex rel. Bryant v. R&A Inv. Co., 985 S.W.2d 299, 302 (Ark. 1999).
Assuming the Court concludes that Plaintiffs have met their burden in opposing summary
judgment on the unconscionability claim, the facts supporting unconscionability claim support a
claim under the express terms of the ADTPA. See supra at 8-16; Baptist Health, 226 S.W.3d at
811 (defining unconscionability as “an act that ‘affront[s] the sense of justice, decency, or
reasonableness’”); State ex rel. Bryant, 985 S.W.2d at 302 (“[t]he deceptive and unconscionable
trade practices listed in this section are in addition to and do not limit the types of unfair trade
practices actionable at common law”) (citing Ark. Code Ann. § 4-88-107(b)). Thus, even if the
6

Further, even if OCC interpretive letters lent support to the Bank’s argument that its practices
are lawful, the letters are not binding and do not preempt Arkansas’s general civil laws. An
OCC letter is advisory only. It “does not have the full force of law. It is merely interpretive
rather than legislative.” Gutierrez v. Wells Fargo Bank, N.A., Case No. 07-05923 WHA, 2008
WL 4279550 at *7 (N.D. Cal. Sept. 11, 2008).
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Court were to exclude an affirmative unconscionability claim, the same deceptive practices that
are in play in the claims for breach of contract and the implied duty of good faith and fair dealing
and for unjust enrichment would support an ADTPA claim.
The Bank’s argument that “nothing about BancorpSouth’s posting practice was a
‘deceptive’ act as contemplated by the ADTPA” is based on the faulty premise that its practice of
re-sequencing debit card transactions was disclosed in the contract between the parties, or that it
exercised its reserved discretion fairly. (Def.’s Mem. at 16). BancorpSouth’s claim is flatly
contradicted by record evidence. See supra at 11-13. BancorpSouth’s concealment of its resequencing practice is deceptive. BancorpSouth’s vaguely worded account agreements were
purposeful, as BancorpSouth took active measures not to communicate to Plaintiffs the Bank’s
high-to-low re-sequencing or the existence of the Overdraft Matrix Limit. When it adopted
commingled high-to-low posting in 2003, BancorpSouth made the conscious decision not to
disclose the change in posting order to customers and maintained that policy throughout the class
period. A prime example of such active concealment came in the form of a Frequently Asked
Questions training document given to the Bank’s call center employees discussing the Overdraft
Matrix, which specifically stated at the assigned Overdraft Matrix Limit should not be disclosed
to customers. (Plfs. Stmt. ¶ 76).
BancorpSouth even recognizes in its Motion that, rather than disclosing that it always
posted high-to-low, it merely “disclosed its authority to post debit transactions from highest
amount to lowest amount.” (Def.’s Mem. at 17). Accordingly, Carmichael v. Nationwide Life
Ins. Co., 810 S.W.2d 39 (Ark. 1991), and Belew v. Griffis, 460 S.W.2d 80 (Ark. 1970), which
both deal with claims of misrepresentations where alleged oral representations contradicted the
written language of the contracts at issue, are inapposite. (See Def.’s Mem. at 16-17). In
addition, while it is true that both cases recognize that a person is ordinarily bound to know the
contents of a signed contract, it cannot be said that Plaintiffs were bound to know
BancorpSouth’s posting order because its posting order was not disclosed in the contract with
Plaintiffs. 7
BancorpSouth’s citation to Baskin v. Collins, 806 S.W.2d 3 (Ark. 1991), is equally
7

BancorpSouth also cites to the non-precedential opinion of Yoes v. Marine Midland Bank, No.
CA90-235, 1991 WL 104049 (Ark. Ct. App. June 12, 1991) in violation of AR R S CT Rule 5-2.
Notwithstanding the impropriety of the citation, Yoes is inapposite because it dealt with alleged
oral misrepresentations that contradicted the express terms of the written agreement at issue.
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unavailing. In that case, the court held that the sellers of commercial property did not have a
duty to disclose a certain federal environmental regulation concerning underground storage
tanks, despite the fact that the sellers were aware that the buyers were purchasing the property
for use as a gas station. Id. Perhaps acknowledging that it did not actually disclose the posting
practice at issue, BancorpSouth believes this case supports the position that it was not required to
disclose its posting practice to Plaintiffs. However, in Baskin, the court explicitly held that “the
duty to disclose does not arise where the ‘fact’ that is not disclosed is the existence of a federal
regulation, because both parties have equal access to the knowledge.” Id. at 5. Here, however,
the only way Plaintiffs could ever know BancorpSouth’s posting practice is through
BancorpSouth’s disclosure of that fact. There is simply no other source for Plaintiffs to ascertain
the posting practice, and there is no law that specifically permits high-to-low posting of debit
card transactions. Accordingly, a fact-finder could reasonably infer that BancorpSouth and
Plaintiffs did not have “equal access to the knowledge.”

Thus, Baskin actually supports

Plaintiffs’ position that BancorpSouth’s failure to disclose its posting practice was deceptive.
c.

Plaintiffs Have Established Injury Arising From BancorpSouth’s Deceptive
Practices

BancorpSouth’s final argument is that Plaintiffs have provided no proof that Plaintiff
Swift would have acted differently had BancorpSouth actually disclosed its posting practice and,
as a result, have failed to prove injury. BancorpSouth’s false assertion is again marred by a
hindsight bias. No matter how many times BancorpSouth claims otherwise, the fact is that
Plaintiff Swift did not understand BancorpSouth’s re-sequencing scheme until shortly before this
lawsuit was filed. A fact-finder can reasonably infer that BancorpSouth wanted it that way
especially in light of the secret Overdraft Matrix and its obvious ability to be more transparent.
Thus, it is impossible to conclude at this juncture how Plaintiffs would have acted had
BancorpSouth been transparent. BancorpSouth’s citation to Bildstein v. MasterCard Intern, Inc.,
329 F. Supp. 2d 410 (S.D.N.Y. 2004) is misplaced given that Bildstein deals solely with an
alleged violation of New York General Business Law § 349, and the burden under that law for
plaintiff to “show a materially deceptive conduct on which they relied to their detriment.” Id. at
414. On the other hand, Whatley v. Reconstrust Co. NA, No. 3:10CV00242JLH, 2010 WL
4916372 (E.D. Ark. Nov. 23, 2010), cited by BancorpSouth, correctly states the rule that in order
to recover under the ADTPA, one must suffer actual damages; however, that case is of little help
given that the plaintiff there was unable to make allegations as to how the defendant’s conduct
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caused her to suffer damages, or even explain the nature of the damages. Id. at *6. Here,
Plaintiffs have done both, and have provided this Court with ample facts in support of such
allegations. Accordingly, sufficient facts exist for this Court to determine that Plaintiffs have
satisfied the “actual damage” requirement of the ADTPA.
VI.

The Ratification Defense Does Not Bar Plaintiffs’ Claims
As more fully briefed in Plaintiffs’ Motion for Summary Judgment (DE # 2997), the

Bank’s purported ratification defense fails as a matter of law. “Ratification is a doctrine of
agency, which is well-established in the common law, and it refers to the express or implied
adoption and confirmation by one person of an act or contract performed or entered into in his
behalf by another without authority.” Arnold v. All Am. Assur. Co., 499 S.W.2d 861, 865 (Ark.
1973). “Although ratification is typically a question of fact for the jury, Arkansas courts have
made it clear that “[t]he doctrine of ratification, however, has no application if there was no
agency relationship.” Sterne, Agee & Leach, Inc. v. Way, 207 S.W.3d 369, 376 (Ark. Ct. App.
2007) (citing E.P. Dobson, Inc. v. Richard, 705 S.W.2d 893, 894 (Ark. Ct. App. 1986) (“The
doctrine of ratification is inapplicable when no agency relationship is proved.”). The “essential
elements for a showing of the agency relationship (are) authorization and control.” Taylor v.
Gill, 934 S.W.2d 919, 921 (Ark. 1996).

Here, it is undisputed that there is no agency

relationship between Plaintiffs and BancorpSouth, and it would be impossible for BancorpSouth
to show that Plaintiffs controlled BancorpSouth when it paid Plaintiffs’ overdrafts, particularly
given the previously cited language in the Deposit Agreement: “If more than one item or order is
presented for payment against the account on the same day and the available balance of the
account is insufficient to pay them all, we may pay any of them in any order we choose.”
(Emphasis added). Thus, the affirmative defense of ratification fails as a matter of law.
VII.

The Waiver Defense Does Not Bar Plaintiffs’ Claims
BancorpSouth asserted waiver or license as a defense based on an assertion that “Plaintiff

knowingly continued to overdraw his account and incur overdraft fees on his BancorpSouth
account after he received multiple notices of overdraft fees and disclosures regarding
BancorpSouth’s overdraft policies.”

(Def.’s Mem. at 19.)

“Waiver is the voluntary

abandonment or surrender by a capable person of a right known by him to exist, with the intent
that he shall forever be deprived of its benefits. Pearson v. Henrickson, 336 Ark. 12, 983
S.W.2d 419 (1999).

It may occur when one, with full knowledge of material facts, does
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something which is inconsistent with the right or his intention to rely upon that right. The
relinquishment of the right must be intentional. Id.” Bharodia v. Pledger, 11 S.W.3d 540, 545
(Ark. 2000) (reversing judgment based on waiver).

BancorpSouth cannot show, based on

undisputed facts, that Plaintiffs knew of a right and intended to relinquish that right forever. This
is especially true given that the account statements and overdraft notices admittedly do not
reflect or discuss the re-sequencing that caused multiple overdrafts, nor are customers told of the
assigned Overdraft Matrix Limit that further intentionally increases the frequency of overdrafts.
BancorpSouth points to Plaintiff Swift’s testimony that he and his wife would debit their
account when they were uncertain of the balance, because BancorpSouth would pay the debit in
exchange for a fee. (Def. Stmt. Facts ¶¶ 60-63). Even if true, such facts do not defeat the resequencing claim. Plaintiffs are not arguing that an overdraft fee policy is per se wrong. Rather,
Plaintiffs’ claim is that the intentional re-sequencing of instantaneous transactions in order to
charge additional overdraft fees, or to overdraft the account when the account contained
sufficient funds at the time of the transaction, is a wrongful intentional and compensable action.
The Bank cites no facts showing that Plaintiffs knew that BancorpSouth was: 1) holding
instantaneous transactions until a later time; 2) re-sequencing instantaneous debit card
transactions after they were held; 3) approving transactions using the Overdraft Matrix Limit;
and 4) doing all of that to maximize overdraft fee revenue. Plaintiffs’ payment of overdrafts is
immaterial to the defense and is not evidence of a voluntary abandonment of a right known to
exist. See e.g. Ray Dodge, Inc. v. Moore, 479 S.W.2d 518, 521 (Ark. 1972) (holding that waiver
in affirming a contract is equivalent to ratification, and when based on inferences drawn from
conduct, is properly a question for the jury).
BancorpSouth has presented no evidence that Plaintiffs knowingly and voluntarily
relinquished their right to recover for BancorpSouth’s wrongful actions with the intent to forever
abandon that right. Therefore, summary judgment should be denied as to this defense.
CONCLUSION
The parties agree that the claims of the certified Class are adjudicated through Plaintiff
Swift’s case. Thus, the parties agree that the Court’s ruling as to Plaintiff Swift will bind all
members of the class, except those who timely opt-out following class notice. 8 As demonstrated
8

Notice to the class has not yet been given. See Revised Scheduling Order (DE # 2834, 2965,
2985, 3021).
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above, Plaintiff Swift has provided sufficient evidence supporting each element of the claims
asserted against BancorpSouth (except conversion) so as to prelude summary judgment in
BancorpSouth’s favor. Accordingly, because BancorpSouth’s Motion as to Plaintiff Swift must
be denied, the claims of the certified Class proceed as well. Plaintiffs respectfully request entry
of an Order denying the Motion in its entirety.

Dated: November 8, 2012.
Respectfully submitted,
/s/ Aaron S. Podhurst
Aaron S. Podhurst, Esquire
Florida Bar No. 063606
apodhurst@podhurst.com
Robert C. Josefsberg, Esquire
Florida Bar No. 40856
rjosefsberg@podhurst.com
Steven C. Marks, Esquire
Florida Bar No. 516414
smarks@podhurst.com
Peter Prieto, Esquire
Florida Bar No. 501492
pprieto@podhurst.com
Stephen F. Rosenthal, Esquire
Florida Bar No. 0131458
srosenthal@podhurst.com
Jon Gravante, III, Esquire
Florida Bar No. 617113
jgravante@podhurst.com
PODHURST ORSECK, P.A.
City National Bank Building
25 W. Flagler Street, Suite 800
Miami, FL 33130-1780
Tel: 305-358-2800
Fax: 305-358-2382

/s/ Bruce S. Rogow
Bruce S. Rogow, Esquire
Florida Bar No. 067999
brogow@rogowlaw.com
Bruce S. Rogow, P.A.
Broward Financial Center
500 East Broward Boulevard
Suite 1930
Fort Lauderdale, FL 33394
Tel: 954-767-8909
Fax: 954-764-1530

Co-Lead Counsel for Plaintiffs
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/s/ Robert C. Gilbert
Robert C. Gilbert, Esquire
Florida Bar No. 561861
rcg@grossmanroth.com
Stuart Z. Grossman, Esquire
Florida Bar No. 156113
szg@grossmanroth.com
David Buckner, Esquire
Florida Bar No. 60550
dbu@grossmanroth.com
Seth E. Miles, Esquire
Florida Bar No. 385530
sem@grossmanroth.com
GROSSMAN ROTH, P.A.
2525 Ponce de Leon Boulevard
Eleventh Floor
Coral Gables, FL 33134
Tel: 305-442-8666
Fax: 305-779-9596
Coordinating Counsel for Plaintiffs

/s/ E. Adam Webb
E. Adam Webb, Esquire
Georgia Bar No. 743910
Adam@WebbLLC.com
Matthew C. Klase, Esquire
Georgia Bar No. 141903
Matt@WebbLLC.com
G. Franklin Lemond, Jr., Esquire
Georgia Bar No. 141315
FLemond@WebbLLC.com
WEBB, KLASE & LEMOND, L.L.C.
1900 The Exchange, S.E.
Suite 480
Atlanta, GA 30339
Tel: 770-444-9325
Fax: 770-444-0271

/s/ Michael W. Sobol
Michael W. Sobol, Esquire
California Bar No. 194857
msobol@lchb.com
Roger N. Heller, Esquire
California Bar No. 215348
rheller@lchb.com
Jordan Elias, Esquire
California Bar No. 228731
jelias@lchb.com
LIEFF CABRASER HEIMANN &
BERNSTEIN L.L.P.
Embarcadero Center West
275 Battery Street, 30th Floor
San Francisco, CA 94111
Tel: 415-956-1000
Fax: 415-956-1008
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/s/ Russell W. Budd
Russell W. Budd, Esquire
Texas Bar No. 03312400
rbudd@baronbudd.com
Bruce W. Steckler, Esquire
Texas Bar No. 00785039
bsteckler@baronbudd.com
Mazin A. Sbaiti, Esquire
Texas Bar No. 24058096
msbaiti@baronbudd.com
BARON & BUDD, P.C.
3102 Oak Lawn Avenue
Suite 1100
Dallas, TX 75219
Tel: 214-521-3605
Fax: 214-520-1181

/s/ David S. Stellings
David S. Stellings, Esquire
New York Bar No. 2635282
dstellings@lchb.com
LIEFF CABRASER HEIMANN &
BERNSTEIN L.L.P.
250 Hudson Street
8th Floor
New York, NY 10013
Tel: 212-355-9500
Fax: 212-355-9592

/s/ Ruben Honik
Ruben Honik, Esquire
Pennsylvania Bar No. 33109
rhonik@golombhonik.com
Kenneth J. Grunfeld, Esquire
Pennsylvania Bar No. 84121
kgrunfeld@golombhonik.com
GOLOMB & HONIK, P.C.
1515 Market Street
Suite 1100
Philadelphia, PA 19102
Tel: 215-985-9177
Fax: 215-985-4169

/s/ Ted E. Trief
Ted E. Trief, Esquire
New York Bar No. 1476662
ttrief@triefandolk.com
Barbara E. Olk, Esquire
New York Bar No. 1459643
bolk@triefandolk.com
TRIEF & OLK
150 E. 58th Street
34th Floor
New York, NY 10155
Tel: 212-486-6060
Fax: 212-317-2946

Plaintiffs’ Executive Committee
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 09-MD-02036-JLK
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION
MDL No. 2036
CERTIFICATE OF SERVICE
I hereby certify that on November 8, 2012, I electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being
served this day on all counsel of record or pro se parties in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized
manner for those counsel or parties who are not authorized to receive electronically Notices of
Electronic Filing.

/s/ Robert C. Gilbert
Robert C. Gilbert
Florida Bar No. 561861
GROSSMAN ROTH, P.A.
2525 Ponce de Leon Boulevard
Eleventh Floor
Coral Gables, FL 33134
Tel: 305-442-8666
Fax: 305-779-9596
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:09-MD-02036-JLK
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION
MDL No. 2036

THIS DOCUMENT RELATES TO:
FOURTH TRANCHE ACTIONS
Swift v. BancorpSouth, Inc.
N.D. Fla. Case No. 1:10-00090-SPM-AK
S.D. Fla. Case No. 1:10-cv-23872-JLK
PLAINTIFFS’ STATEMENT OF FACTS TO BE TRIED AND RESPONSE TO
BANCORPSOUTH BANK’S STATEMENT OF MATERIAL FACTS
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Plaintiff, Shane Swift, individually and on behalf of the certified class (collectively,
“Plaintiffs”), pursuant to this Court’s Local Rule 56.1(a), submit this Statement of Facts to be
Tried and Response to Defendant’s Statement of Material Facts in support of the
contemporaneously filed Opposition to Defendant BancorpSouth Bank’s (“BancorpSouth” or
“Bank”) Motion for Summary Judgment to which this is attached as Exhibit A:
Response to BancorpSouth’s Statement of Material Facts
1-3.

Agree.

4.

Plaintiffs agree that BancorpSouth adopted high-to-low posting order in order to increase
fee income, but dispute that manipulating the posting order of instantaneous debit card
transactions serves any other purpose. See Plaintiffs’ Statement of Material Facts to be
Tried (“Plfs. Stmt.”) ¶¶ 69, 74.

5.

Plaintiffs agree that BancorpSouth posts deposits prior to debits, but deny that this fact is
material to any of Plaintiffs’ claims.

6.

Agree, but BancorpSouth did not disclose the amount of the assigned Overdraft Matrix
Limit, yet approved debit card transactions to exacerbate the frequency of overdraft fees
for consumers. See Plfs. Stmt. ¶¶ 70, 71, 76.

7-9.

Plaintiffs agree with these statements, but disagree that they are material.

10.

Plaintiffs dispute that customers had an effective means of opting out of the Overdraft
Payment Service at all times during the class period. See Plfs. Stmt. ¶ 83.

11.

Plaintiffs dispute this statement. BancorpSouth’s purported disclosures were inadequate
and failed to notify its customers of the Bank’s re-sequencing of instantaneous debit card
transactions. See Plfs. Stmt. ¶¶ 78, 83, 84, 86, 87, 88.

12.

Agree.

13.

Plaintiffs dispute this statement. BancorpSouth’s purported disclosures were inadequate.
Furthermore, the adhesion contract that BancorpSouth references is both procedurally
and substantively unconscionable.

Additionally, Defendant mischaracterizes the

testimony of Jeff Jaggers. Finally, the referenced testimony of Plaintiff Shane Swift does
not support the statement. See Plfs. Stmt. ¶¶ 78, 83, 84, 86, 87, 88.
14.

Plaintiffs dispute this statement for the same reasons as stated in Statement 13.
Additionally, nothing within the previous citations (the ambiguous “Id.” reference)
supports Defendant’s statement.
1
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15.

Plaintiffs agree to the extent that the Deposit Agreement allows the Bank to debit
authorized charges. Plaintiffs’ disagree that the Deposit Agreement allows BancorpSouth
to re-sequence customer’s instantaneous debit card transactions. See Plfs. Stmt. ¶¶ 77,
78.

16.

Plaintiffs agree that the 2010 Account Information Statement contains this language, but
note that the class period goes back to 2003.

17.

Plaintiffs agree that the 2009 Deposit Agreement contains this language, but dispute that
it authorizes BancorpSouth to re-sequence instantaneous debit card transactions.

18.

Plaintiffs agree that the 2010 Account Information Statement contains this language, but
dispute that it authorizes BancorpSouth to re-sequence instantaneous debit card
transactions.

19.

Plaintiffs dispute that BancorpSouth adequately disclosed its payment order or that the
Bank would re-sequence instantaneous debit card transactions because BancorpSouth
used the word “may”, not “would”, in the disclosures. Plaintiffs further dispute that the
cited testimony supports this purported fact. See Plfs. Stmt. ¶¶ 78, 83, 84, 86, 87, 88.

20.

Plaintiffs agree that customers have multiple methods of obtaining account information,
but dispute that BancorpSouth offers real-time, up-to-date account information to
customers. See Plfs. Stmt. ¶ 91. Further, the monthly account statements and overdraft
notices do not disclose or refer to the actual posting order. See Plfs. Stmt. ¶¶ 86, 88.

21.

Plaintiff Swift disputes that the cited testimony supports this statement. Rather, the
citation is to a portion of a longer colloquy about the propriety and fairness of resequencing transactions.

Moreover, Plaintiff Swift’s testimony does not reference

instantaneous debit card transactions, and instead refers to check transactions.
22.

Plaintiffs agree that the referenced document contains this statement, but dispute that it is
material to the claims at issue. BancorpSouth’s representative testified that consumers
typically do not qualify for the Bank’s overdraft protection products. See Plfts. Stmt. ¶
83 n. 3.

23.

Plaintiff Swift agrees that he received updated documents from time to time, but disputes
that they were full, complete, and adequate disclosures.

Plaintiffs dispute that this

statement is material to the claims at issue. See Plfs. Stmt. ¶¶ 78, 83, 84, 86, 87, 88.
24.

Plaintiff Swift agrees that he received documents from a branch from time to time, but
2
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disputes that they were full, complete, and adequate. Plaintiffs dispute that this statement
is material to the claims at issue. See Plfs. Stmt. ¶¶ 78, 83, 84, 86, 87, 88.
25-26. Plaintiff Swift disputes that the cited testimony supports the statement. Moreover, this
statement is speculative at best and, therefore, an inappropriate basis for summary
judgment.
27.

Plaintiffs dispute that the cited testimony supports the statement or that BancorpSouth has
established that it sent the mentioned item to Shane Swift. Plaintiffs further dispute that
this statement is material to Plaintiffs’ claims.

28.

Plaintiffs agree that the Deposit Agreement contains such a statement, but deny that it is
material to Plaintiffs’ claims.

29.

Plaintiffs dispute that the cited testimony supports the statement. Indeed, Plaintiff Swift
testified that he only understood the Bank’s posting order after researching it in 2010.
See Plfs. Stmt ¶ 95. This is understandable given the testimony from BancorpSouth’s
First Vice President of Retail Banking, Derek Caswell, that Bank officers, executives,
and employees routinely misunderstood the Bank’s posting order. See Plfs. Stmt. ¶ 93.

30.

See Plaintiffs’ response to Statement No. 29.

31.

Agree that Plaintiff Swift had access to some account information, but deny that it was
accurate or complete. See Plfs. Stmt. ¶¶ 78, 83, 84, 86, 87, 88.

32-33. Plaintiffs dispute that the cited testimony supports the statement. See also Plaintiffs’
response to Statement No. 29.
34.

Agree that this occurred as a result of the re-sequencing at issue in this lawsuit.

35.

Plaintiff Swift agrees that none of the underlying transactions were initiated by
unauthorized parties, but deny that all the fees were appropriate. Plaintiffs dispute that
this statement is material.

36.

Plaintiffs dispute that the cited testimony supports the statement.

Moreover, this

statement is speculative at best and, therefore, an inappropriate basis for summary
judgment. See Plfs. Stmt. ¶¶ 86, 96.
37-40. Plaintiffs disagree that the referenced testimony supports the purported fact or that it is
material.
41.

Agree that the statement is accurate, but disagree that it is material.

42.

Plaintiffs disagree that the referenced testimony supports the purported fact or that it is
3
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material.
43.

Plaintiffs disagree that the referenced testimony supports the purported fact. Plaintiff
Swift testified that the charges were automatically debited from his account. See Plfs.
Stmt. ¶ 96. Plaintiffs disagree that this fact is material.

44-48. Agree that the statement is accurate, but disagree that it is material.
49.

Plaintiffs disagree that the referenced testimony supports the purported fact or that it is
material.

50-51. Agree that the statement is accurate, but disagree that it is material.
52-53. Plaintiffs disagree that the referenced testimony supports the purported fact. Plaintiff
Swift only testified that overdraft coverage can be beneficial in some instances without
agreeing that BancorpSouth’s re-sequencing policy was fair if it caused more overdraft
fees to be assessed. Plaintiffs disagree that this fact is material.
54-62. Agree that the statement is accurate, but disagree that it is material.
63.

Plaintiffs disagree that the referenced testimony supports the purported fact. Rather,
Plaintiff Swift testified that he was aware BancorpSouth would honor a transaction “if it
just so happened” that he overdrew his account. Plaintiffs also disagree that this fact is
material.

64-67. Agree that the statement is accurate, but disagree that it is material.
Plaintiffs’ Statement of Material Facts to be Tried
68.

Beginning in 2003, and continuing throughout the entire class period, BancorpSouth
uniformly manipulated the order of its customers’ debit transactions pursuant to a
standardized scheme that re-sequenced and posted debits each day in the order of largestto-smallest in dollar amount instead of in the order in which they were received. October
12, 2012 deposition of Jeff Jaggers (“Jaggers Depo.”), attached as Exhibit 1, at 68:2-9
and 82:18-87:16.

69.

Beginning in 2002, BancorpSouth engaged EPG, a financial consulting firm that focused
on the financial services industry and offered fee revenue optimization as one of its
services, and adopted EPG’s recommendation to utilize a high-to-low posting order
which commingled debits. Jaggers Depo. at 136:25-146:16; Exhibit 2 at 11-12; Exhibit
3; Exhibit 4. In its recommendation to the Bank, EPG stated: “It is anticipated that the
bank will also realize an increase in NSF/OD fee revenue, as more items will be paid into
4
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overdraft or returned.” Ex. 4 at 3. With EPG’s assistance, combined overdraft and NSF
fee revenue, which had been around $35 million in 2002, grew to over $48 million in
2003, a 36% increase. Exhibit 5 at 2-3. Maximizing the number of overdraft fees
assessed was the fundamental reason why BancorpSouth adopted high-to-low posting in
2003. See, e.g., Jaggers Depo. at 141:7-12 and 144:22-146:4 (“the whole engagement
[with third party consultant EPG] was for revenue enhancement”); Ex. 2 at 11.
70.

Beginning in 2002, and continuing throughout the class period, BancorpSouth utilized a
secret “Overdraft Matrix Limit” (which BancorpSouth calls its Overdraft Payment
Service in its Statement of Facts) for each customer. Jaggers Depo. at 126:20-127:15,
60:19-25, 61:1-8 and Exhibits 4, 5, and 6 thereto.

71.

Augmenting its high-to-low re-sequencing practice, BancorpSouth’s use of the Overdraft
Matrix was integral to its overall scheme of increasing the number of completed debit
transactions and, in turn, the number of overdrafts. In addition, the entire Overdraft
Matrix process of determining the amount which would be available and authorizing a
transaction into overdraft was intentionally not disclosed to the customers during the
class period. Jaggers Depo. at 60:19-25 and 126:20-127:15.

72.

The amount of BancorpSouth’s overdraft fees ranged from $25 to $35 per transaction
throughout the class period. Exhibits 6-11.

73.

BancorpSouth admits that if it wanted to use low-to-high posting when it implemented its
posting priority in 2003, it could have done so, but the Bank followed the
recommendation of its third party consultant [EPG] for the purpose of increasing the
Bank’s revenue. Jaggers Depo. at 142:15-143:6.

74.

BancorpSouth considered the impact of low-to-high posting in 2007 and concluded that it
would significantly decrease revenues, estimating a 17.5% decrease of more than $12
million. Exhibit 12.

75.

BancorpSouth considered the impact of low-to-high posting again in 2010 in light of the
filing of this lawsuit, and noted concern that changing its posting order “could provide a
different class of customer to claim unfair practice.” Exhibit 13.

76.

BancorpSouth actively concealed its Overdraft Matrix Limit. A prime example of such
active concealment came in the form of a Frequently Asked Questions training document
given to the Bank’s call center employees discussing the Overdraft Matrix, which
5
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specifically stated that the assigned Overdraft Matrix Limit should not be disclosed to
customers:
Seldom do we have the opportunity to present our customers with such
outstanding financial and customer service benefits while at the same time
providing improved branch and back office productivity together with a
fair and consistent decision-making process and improved risk control.
As you will see in reviewing the following questions and answers
regarding BancorpSouth’s new automated pay/return check decision
process, our new Overdraft Matrix is a win – win for our customers as
well as BXS.
BancorpSouth is joining a number of other banking systems already
providing some form of check/ATM/POS, pay/return system. Regional
competitors such as AmSouth, Compass, Union Planters and Trustmark
offer a similar automated system. . . . Our new soon-to-be partner in Little
Rock, Pinnacle Bank, also currently offers such an arrangement.
....
The Matrix Overdraft Limit itself should not be disclosed to the customer.
Because the limit will fluctuate with account age and activity, disclosure
may cause confusion. This is an internal process and should be
transparent [sic][ 1] to the customer.
Jaggers Depo. at Ex. 6 (bold and underline in original). 2
77.

BancorpSouth’s Deposit Agreements and Account Information Statements throughout the
class period reserved discretion to the Bank in determining debit posting order. Exhibits
6-11 and 15-22.

78.

BancorpSouth’s disclosures never advised that the Bank would always manipulate
transactions from high-to-low. Jaggers Depo. at 209:13-25. BancorpSouth’s Deposit
Account Terms and Conditions provided the following relevant language for the first
time in the October 22, 2008 version:

1

The Bank used the word “transparent” when it should have used “opaque” because it was not
willing to disclose the Overdraft Matrix Limit. The use of the word transparent in this document
should not be chalked up as an anomaly because the Bank’s Deposit Operations manual used the
same incorrect word. Exhibit 14.
2
A full reading of Deposition Exhibit 6 reflects other evasive answers that call center employees
were trained to give customers responses to questions about the Bank’s then new practice.
Jaggers Depo. at Exhibit 6. Another frequently asked questions document provided similarly
evasive scripted responses to be used by retail banking staff and call center employees in the
event of customer inquiries. Jaggers Depo. at Exhibit 5. This script was misleading because the
scheme was precisely intended to charge additional overdraft fees in order to provide
BancorpSouth with huge revenue flow, not to cover extra costs.
6
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ORDER OF PAYMENT – Unless otherwise provided in the Account
Information Statement (see OTHER TERMS section below) if more than
one item or order is presented for payment against the account on the same
day and the available balance of the account is insufficient to pay them all,
we may pay any of them in any order we choose, even if the order we
choose results in greater insufficient funds fees than if we had chosen to
pay them in some other order. Our payment of any item or order in
overdraft does not create any obligation for us to pay any other item or
order in overdraft in the future, and you agree that no course of dealing
regarding the payment of items or orders in overdraft will be created
between us.
Ex. 19 at 4 (emphasis added).
79.

Previous versions of the Deposit Account Terms and Conditions excluded the phrase:
“Unless otherwise provided in the Account Information Statement (see OTHER TERMS)
section below)”. See Ex. 15-18. Thus, prior to October 2008, customers were not
directed by the Deposit Account Terms and Conditions documents to refer to the Account
Information Statement.

80.

BancorpSouth’s account agreements were standardized form adhesion contracts that are
uniform across the states in which BancorpSouth operates and are not negotiable for any
retail customer. Jaggers Depo. at 179:1-180:24 and 202:10-22.

81.

BancorpSouth always posts such items from high-to-low dollar value. Jaggers Depo. at
68:2-9 and 82:18-87:16; Ex. 2 at 11.

82.

BancorpSouth’s provision regarding the order of payment of transactions was buried
deep in the account agreement which, throughout the class period, was a single-spaced,
small-font contract of adhesion. Ex. 19.

83.

BancorpSouth’s Account Information Statement, referenced in the Deposit Account
Terms and Conditions failed to refer to the uniform high-to-low posting order that had
been established for all retail accounts and failed to inform the customers that they could
opt out of the Bank’s so-called discretionary overdraft process, instead choosing to only
inform customers that overdraft fees could be avoided if they enrolled in one of the
Bank’s overdraft protection products. 3

The Account Information Statement from

September 1, 2004, for the first time provided:
3

In discussing the Bank’s overdraft limit practice using the Overdraft Matrix and its credit
overdraft protection products, BancorpSouth’s representative stated that most customers do not
qualify for the Bank’s overdraft protection products.
7
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ABOUT OVERDRAFTS
An “overdraft” occurs any time a check or other transaction is presented for
payment against an account and the available balance of the account is
insufficient to pay the check or transaction. When an overdraft occurs, we may,
at our discretion, return the check and refuse the transaction, or, alternatively, we
may choose to pay the check or transaction, in which case a negative account
balance will result. If we return the check and refuse the transaction, you will be
charged an Insufficient Funds (NSF) Item fee for each returned check and refused
transaction. If we pay the check or transaction, you will be charged an Overdraft
(OD) Item fee for each check or transaction paid in overdraft.
Determining whether to pay a check or other transaction in overdraft is strictly
discretionary with us. We are not required to pay any check or other transaction
in overdraft, even if we have paid overdrafts many times previously and even if
we have permitted an account to remain in overdrawn status for an extended
period. Also, if more than one check or other transaction is presented for payment
against your account on the same banking day and the available balance is
insufficient to pay them all, we may pay any of them in any order we choose,
even if the order we choose results in greater Overdraft Item or Insufficient Funds
item fees than if we had chosen to pay them in some other order. We may also
choose to first pay checks or other transactions which are payable to
BancorpSouth and our affiliates.
See Ex. 8 (emphasis added).
84.

Previous versions of the Account Information Statement included a vague reference to
debiting multiple debit transactions presented for payment on a single banking day in
descending order of the dollar amount of the transactions, but this process would have
been part of BancorpSouth’s pre-2003 posting order. Exhibit 6. Also, some of these
prior versions mentioned: “A description of the categories, method, and order of
payment/posting is available upon request.”

Id.

Notably, the Bank removed this

verbiage from the Account Information Statement as of the May 1, 2003 version. Ex. 7.
85.

In 2007, high level Bank personnel discussed the level of customer communications
regarding NSF and overdraft fees in an e-mail. Reference was made to a How to Avoid
Fees brochure that only briefly touched on NSF and overdraft fees without mention of the
Bank’s uniform high-to-low posting process or the Overdraft Matrix Limit. The email
author noted: “We do not monitor and communicate to a targeted group of customers
using parameters such as number of times the account is overdrawn. We can do this if
requested.” Ex. 12. This never changed during the class period. Apparently in 2010,
after Regulation E changes went into effect, the Bank committed to the FDIC to improve
8

Case 1:09-md-02036-JLK Document 3043-1 Entered on FLSD Docket 11/08/2012 Page 11 of
16

customer communications. Ex. 13.
86.

BancorpSouth’s Senior Vice President of Retail Banking, Michael Lindsey, agreed that
BancorpSouth’s customers’ account statements did not disclose BancorpSouth’s practice
of re-sequencing and posting debit card transactions from high-to-low dollar value. May
10, 2012 deposition of Michael Lindsey (“Lindsey Depo.”), attached as Exhibit 23, at
89:3-89:15 and Exhibit 11 thereto.

87.

Transactions debited from a customers’ account are contained in two separate sections on
customers’ account statements – checks and other debits – and the statement does not
indicate the interplay between the two sections such that it would identify to customers
that the order in which the transactions were posted was a combination of checks and
other debits. Lindsey Depo. at 85:23-89:11 and Exhibit 11 thereto.

88.

The Notice of Charge for Overdrawn Accounts, a form used during the class period,
which provides notice to customers that their account had been assessed an overdraft fee,
does not disclose the Bank’s posting order. Lindsey Depo. at 93:10-25, 94:6-23 and
Exhibit 13 thereto.

89.

Even though high-to-low re-sequencing provided significant fee revenue, one regional
Bank president questioned posting high-to-low in 2005 in an email to BancorpSouth’s top
management. He wrote:
PLEASE EXPLAIN THE RATIONALE BEHIND OUR POLICY OF
POSTING LARGEST ITEMS FIRST. WHAT CAN BE DONE TO
PROTECT OUR BANK FROM LOSS AND OUR TELLERS FROM
CRITICISM IN SITUATIONS WHERE TRANSIT ITEMS COME
THROUGH AND PAY AHEAD OF ITEMS WE HANDLE PROPERLY
DURING OPREATION HOURS?
Exhibit 24.

90.

BancorpSouth received complaints regarding the Bank’s overdraft policies, but failed to
maintain records of those complaints. Jaggers Depo. at 199:12-22 and 200:2-17.

91.

BancorpSouth personnel knew that its Online Banking System did not allow for accurate
account balance tracking. Exhibit 25.

92.

BancorpSouth employees were often confused about the Bank’s posting order and the
mechanics of the Overdraft Matrix. Exhibits 26 and 27.

93.

Customer confusion is understandable given the testimony from BancorpSouth’s First
Vice President of Retail Banking, Derek Caswell, that Bank officers, executives, and
9
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employees routinely misunderstood the Bank’s posting order.

August 17, 2012

deposition of Derek Caswell (“Caswell Depo.”), attached as Exhibit 28, at 105:12-16,
140:20-144:3, 157:15-159:25, 160:11-162:6, and 166:17-170:8.
94.

BancorpSouth’s internal confusion over the posting order led to the Bank’s customer
service representatives providing inaccurate advice to Bank customers. Id.

95.

Plaintiff Swift was not aware until shortly before this lawsuit was filed that
BancorpSouth engaged in the practice of re-sequencing and posting his debit card
transactions from high-to-low dollar amount, and that he incurred overdraft fees as a
result of BancorpSouth’s practice. Exhibit 29; January 18, 2012 deposition of Shane
Swift (“Swift Depo”), attached as Exhibit 30, at 39:24-41:3 and 77:5-79:6. Indeed,
Plaintiff Swift testified that he only understood the Bank’s posting order after researching
it in 2010. Swift Depo. at 81:8-82:21.

96.

The overdraft fees assessed to Plaintiff Swift’s account were automatically deducted from
Plaintiff Swift’s account by BancorpSouth. Swift Depo. at 54:11-14.

97.

On multiple occasions, Plaintiff Swift has described BancorpSouth’s re-sequencing
scheme as “unfair” and specifically that it is unfair for the Bank to engage in the resequencing practice for its own financial gain. Swift Depo. at 28:7-14, 30:8-23, 35:1016, and 36:4-37:2.

In fact, in response to the question of whether he believed re-

sequencing is always harmful to BancorpSouth customers, Plaintiff Swift replied: “It’s
always harmful.

I believe unfair re-sequencing is always harmful to BancorpSouth

customers.” Swift Depo. at 35:10-16. Plaintiff Swift even referred to BancorpSouth’s resequencing scheme as a “corrupt practice.” Swift Depo. at 78:5-7.
98.

Plaintiff Swift has repeatedly stated that BancorpSouth should post debit card
transactions in chronological order. Swift Depo. at 29:5-16, 31:9-12.

99.

BancorpSouth’s disclosed trial expert, Paul A. Carrubba, Esq., admitted during his
deposition that the U.C.C. that BancorpSouth contends authorizes its high-to-low resequencing practice does not apply to debit card transactions. October 9, 2012 deposition
of Paul A. Carrubba (“Carrubba Depo.”), attached as Exhibit 31, at 61:23 – 63:4.
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Dated: November 8, 2012.
Respectfully submitted,
/s/ Aaron S. Podhurst
Aaron S. Podhurst, Esquire
Florida Bar No. 063606
apodhurst@podhurst.com
Robert C. Josefsberg, Esquire
Florida Bar No. 40856
rjosefsberg@podhurst.com
Steven C. Marks, Esquire
Florida Bar No. 516414
smarks@podhurst.com
Peter Prieto, Esquire
Florida Bar No. 501492
pprieto@podhurst.com
Stephen F. Rosenthal, Esquire
Florida Bar No. 0131458
srosenthal@podhurst.com
Jon Gravante, III, Esquire
Florida Bar No. 617113
jgravante@podhurst.com
PODHURST ORSECK, P.A.
City National Bank Building
25 W. Flagler Street, Suite 800
Miami, FL 33130-1780
Tel: 305-358-2800
Fax: 305-358-2382

/s/ Bruce S. Rogow
Bruce S. Rogow, Esquire
Florida Bar No. 067999
brogow@rogowlaw.com
Bruce S. Rogow, P.A.
Broward Financial Center
500 East Broward Boulevard
Suite 1930
Fort Lauderdale, FL 33394
Tel: 954-767-8909
Fax: 954-764-1530

Co-Lead Counsel for Plaintiffs
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/s/ Robert C. Gilbert
Robert C. Gilbert, Esquire
Florida Bar No. 561861
rcg@grossmanroth.com
Stuart Z. Grossman, Esquire
Florida Bar No. 156113
szg@grossmanroth.com
David Buckner, Esquire
Florida Bar No. 60550
dbu@grossmanroth.com
Seth E. Miles, Esquire
Florida Bar No. 385530
sem@grossmanroth.com
GROSSMAN ROTH, P.A.
2525 Ponce de Leon Boulevard
Eleventh Floor
Coral Gables, FL 33134
Tel: 305-442-8666
Fax: 305-779-9596
Coordinating Counsel for Plaintiffs

/s/ E. Adam Webb
E. Adam Webb, Esquire
Georgia Bar No. 743910
Adam@WebbLLC.com
Matthew C. Klase, Esquire
Georgia Bar No. 141903
Matt@WebbLLC.com
G. Franklin Lemond, Jr., Esquire
Georgia Bar No. 141315
FLemond@WebbLLC.com
WEBB, KLASE & LEMOND, L.L.C.
1900 The Exchange, S.E.
Suite 480
Atlanta, GA 30339
Tel: 770-444-9325
Fax: 770-444-0271

/s/ Michael W. Sobol
Michael W. Sobol, Esquire
California Bar No. 194857
msobol@lchb.com
Roger N. Heller, Esquire
California Bar No. 215348
rheller@lchb.com
Jordan Elias, Esquire
California Bar No. 228731
jelias@lchb.com
LIEFF CABRASER HEIMANN &
BERNSTEIN L.L.P.
Embarcadero Center West
275 Battery Street, 30th Floor
San Francisco, CA 94111
Tel: 415-956-1000
Fax: 415-956-1008
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/s/ Russell W. Budd
Russell W. Budd, Esquire
Texas Bar No. 03312400
rbudd@baronbudd.com
Bruce W. Steckler, Esquire
Texas Bar No. 00785039
bsteckler@baronbudd.com
Mazin A. Sbaiti, Esquire
Texas Bar No. 24058096
msbaiti@baronbudd.com
BARON & BUDD, P.C.
3102 Oak Lawn Avenue
Suite 1100
Dallas, TX 75219
Tel: 214-521-3605
Fax: 214-520-1181

/s/ David S. Stellings
David S. Stellings, Esquire
New York Bar No. 2635282
dstellings@lchb.com
LIEFF CABRASER HEIMANN &
BERNSTEIN L.L.P.
250 Hudson Street
8th Floor
New York, NY 10013
Tel: 212-355-9500
Fax: 212-355-9592

/s/ Ruben Honik
Ruben Honik, Esquire
Pennsylvania Bar No. 33109
rhonik@golombhonik.com
Kenneth J. Grunfeld, Esquire
Pennsylvania Bar No. 84121
kgrunfeld@golombhonik.com
GOLOMB & HONIK, P.C.
1515 Market Street
Suite 1100
Philadelphia, PA 19102
Tel: 215-985-9177
Fax: 215-985-4169

/s/ Ted E. Trief
Ted E. Trief, Esquire
New York Bar No. 1476662
ttrief@triefandolk.com
Barbara E. Olk, Esquire
New York Bar No. 1459643
bolk@triefandolk.com
TRIEF & OLK
150 E. 58th Street
34th Floor
New York, NY 10155
Tel: 212-486-6060
Fax: 212-317-2946

Plaintiffs’ Executive Committee
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 09-MD-02036-JLK
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION
MDL No. 2036
CERTIFICATE OF SERVICE
I hereby certify that on November 8, 2012, I electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being
served this day on all counsel of record or pro se parties in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized
manner for those counsel or parties who are not authorized to receive electronically Notices of
Electronic Filing.

/s/ Robert C. Gilbert
Robert C. Gilbert
Florida Bar No. 561861
GROSSMAN ROTH, P.A.
2525 Ponce de Leon Boulevard
Eleventh Floor
Coral Gables, FL 33134
Tel: 305-442-8666
Fax: 305-779-9596
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
________________________________________________
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

)
)
)
)NO. 1:09-MD-02036-JLK
)
)
________________________________________________
DEPOSITION
OF
JEFF JAGGERS
OCTOBER 12, 2011

ALPHA REPORTING CORPORATION
236 Adams Avenue
Memphis, TN 38103
901-523-8974
www.alphareporting.com
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1

know -- we know what debit card goes with what

2

customer.

3

know, my debit card ain't working, you know, we

4

know -- yeah, we know as well.

5

Q.

They call in our call center, you

Okay.

So let me back up.

Explain for

6

me, the IMPHCS system is your -- is your

7

internal checking account application?

8

A.

Yes.

9

Q.

And then Stratus is specific to?

10

A.

Stratus is specific to ATM's, and PIN

11

based authorizations for debit cards, you know.

12

Of course, all our ATM's are tied and driven by

13

the Stratus device.

14

utilized for the -- it's a connectivity point

15

for FDR into our bank's -- into our bank's

16

information.

17

Q.

And then it is used --

The overdraft limit you spoke of

18

earlier, do customers ever know what that limit

19

is?

20

A.

No.

21

Q.

Can they find out?

22

A.

Normally, not.

23

It's not something that

we publish.

24

Q.

How often is that recalculated?

25

A.

Normally, it's calculated at the
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1

statement time, when the customer's account

2

statement drops, which is, normally, every

3

month.

4

been overdrawn more than eight consecutive days,

5

it's recalculated to zero.

6

nothing.

7
8

MR. TAYLOR:

When you get to a

MR. OSTROW:

10

12

It goes down to

convenient stop, can we take a very short break?

9

11

It is also recalculated if they have

Right now.

(SHORT BREAK)
BY MR. OSTROW:
Q.

All right.

So in that first example

13

with the signature based transaction, if they

14

don't have an overdraft limit, or if their limit

15

is nothing, then when that card is swiped, FDR

16

sends back a rejection to the merchant; is that

17

correct?

18

A.

If the available balance -- if the

19

Stratus is less than what the authorization

20

request is for, or if the available balance at

21

the Stratus is enough, but there's, within three

22

days, settled authorized transactions that have

23

not been settled that lower balance below the

24

authorization request, they will be declined.

25

Q.

Is Stratus' available balance, you said
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1

you know, is it's either memo posting, or we do

2

not do, you know, real time processing posting.

3

The -- the application, the core applications,

4

IMPHCS is processed at night.

5

transactions are accumulated for that day,

6

regardless of the transaction source.

7

they post on the customer's account that night.

8
9
10

Q.

Okay.

All of the

And then

So FDR, then, is your third

party for debit transactions to authorize or
reject, correct?

11

A.

Yes.

12

Q.

And they use FIS?

13

A.

We -- we use FIS' IMPHCS application in

14
15
16

house to process our core checking account.
Q.

Okay.

So does FIS communicate with the

IMPHCS software?

17

A. FIS owns -- FIS is the company.

18

Q.

Right?

19

A.

That -- that we licensed the software

20
21

from them.
Q.

But is there other than, you know, when

22

you get the software, other than maintenance,

23

or, you know, upgrading year to year so they can

24

get their gazillion dollars that they probably

25

do, what is the every day, if any, relationship
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1

it's --

2

Q.

You're doing good.

3

A.

It's the X Net standard, you know.

And

4

its intent is to, you know, be efficient in the

5

storage of reports and be efficient in the

6

amount of space it takes to store reports, and

7

all like that.

8

reason, a business reason, that we want to --

9

that report to be in Excel format, you know, the

But if you -- if there's a

10

system is capable of doing that.

But now, I

11

can't take like the 2008 report that's already

12

been archived and say, now, I want to see it

13

Excel.

14

Q.

Before you store it?

15

A.

Right.

16

Q.

Talk to me about the process of what

17

happens at night in terms of settlement.

18

explain to me how that works.

19
20

A.

So

On signature transactions or nightly

processing or both?

21

Q.

Both.

22

A.

Makes sense to do both.

23

Q.

One at a time.

24

A.

First, we'll do the signature debit

25

card process.

Through our relationship with
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1

FDR, each evening, we receive two files from FDR

2

for the signature transactions that have been

3

settled with them by a cut-off time.

4

recollection is that the cut-off time that the

5

merchants and/or the merchant services providers

6

out there in the world have in order to get

7

their transactions in so that FDR gets them to

8

us is 6 p.m. central time.

9

My

So if the merchant makes a settlement

10

prior to the cut off time, somewhere between

11

9 p.m. and 10:30 p.m. central time, we will

12

receive two files from FDR for that day's

13

settled transactions.

14

large file of all of the transactions, and then

15

there's a file called the travel and

16

entertainment file.

17

requirements, regulatory requirements,

18

implemented back half a dozen years ago that

19

said certain information is required to be on a

20

debit card transaction that is used for certain

21

types of travel and entertainment.

22

there's -- there's additional fields of data.

There will be a file, a

There are rules and

And so

23

Q.

Would have that stuff?

24

A.

Would have that stuff in it for the

25

transactions.

So that we can have that and pass
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1

that information on in the form of an additional

2

description on a statement.

3

get two files, up to about 10:30 at night.

4

then those are the two files, from a signature

5

process, that are going to go into tonight's

6

processing and post, or attempt to post to the

7

appropriate account.

8
9

Q.

So you know, so we
And

When something posts, it's fully

settled, right?

10

A.

That is correct.

11

Q.

And then it comes off of your available

12

balance?

13

A.

Yes.

14

Q.

And?

15

A.

Want me to go through the nightly?

16

Q.

Yes.

17

A.

Throughout the day, there are multiple

18

types of transactions that customers may be

19

doing and or have asked someone else to do on

20

their behalf, whether it be drafts, you know,

21

that you've authorized some company to take

22

draft your insurance payment.

23

form of a bill payment that you've authorized to

24

be made.

25

that occur inside a branch.

Whether it's some

There's checks, there's transactions
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1

There's ATM transactions.

There's

2

signature transactions.

3

transactions.

4

transactions you previously authorized on every

5

day, you know, you want a -- a transfer made

6

from your account on the 15th of every month to

7

your child's account, who's in college in XYZ.

8
9

There's PIN

There is systems generated

You know, it's not an online banking
transfer, it's more of a system generated.

10

There are system generated transactions, you

11

know, to pay interest, to charge fees to -- all

12

of those type things.

13

customer initiated transactions, you know,

14

occurs throughout the day in those forms; debit

15

card, ATM ACH, over the counter, checks, et

16

cetera.

17

Well, the collection of

We accumulate those somewhere around

18

midnight.

19

checks that we've taken from them, all of our

20

branches.

21

we received from the federal reserve, from other

22

banks.

23

FDR.

24

for that day.

25

You know, we've processed all the

We've processed all the checks that

We've gotten our debit card files from
We've processed all the ACH draft files

And so we're going to post what we call
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1

our core applications, which IMPHCS is the

2

checking application, core application.

3

are going to create posting files, based upon

4

whether it was a checking account transaction

5

that needs to post, a loan payment that needs to

6

post, a CD that was purchased or renewed or

7

whatever.

8
9

And we

You know, across the different types of
application, we're going to post those, normally

10

starting around midnight.

11

to -- posting process is going to take about

12

four hours.

13

Jackson Street, Tupelo.

14

That posting is going

Those programs run out of West

Somewhere around 4 a.m., we've

15

processed all of our customer core

16

applications.

17

produced the reports for that posting.

18

will be archived into X Net.

19

update our online banking.

20
21
22

Q.

And then we're going to have
And they

We're going to

When you say the reports, you mean the

individual customer reports?
A.

Either individual customer reports or

23

bank generated aggregate reports.

24

notices.

25

system report

It could be

It could be statements, it could be a
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1
2
3
4

Q.

So everything happens while we're

sleeping?
A.

Everything happens when everybody is

asleep.

5

Q.

Pretty amazing, if you think about it.

6

A.

And so at 4 a.m., we'll start getting

7

ready for the next day.

At 5 a.m. in the

8

morning, we'll start accepting, if you will,

9

files for that day from the Federal Reserve.

10

You know, they got, you know, ACH files.

11

know, we'll start processing next day.

12

know, we want to be ready for our branches to

13

open and our call center to open and be current.

14

So that's a simple explanation.

15

Q.

You
We, you

That was an excellent explanation.

16

When FDR sends over their information to you for

17

the debit signature authorizations, which have

18

now been settled, okay, the good stuff that

19

matters to you all, what is in that report,

20

other than -- well, let me ask you this.

21

already went through what's in the report and

22

told me about the entertainment category.

23

there a date and time information on that report

24

as it relates to actual settlement time for each

25

one of those transactions?
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1

Because you only get $500, regardless.

2

question is whether or not you're going to get

3

hit for an overdraft fee because whether you had

4

protection or not?

5

A.

The

From an authorization perspective, the

6

-- the debit card authorization, if it's an

7

overdraft limit, you can have up to.

8

overdraft protection, you get $500, it's not up

9

to.

10

If it's an

You get an arbitrary $500.
Q.

Right.

But you guys don't -- there's

11

no -- there's no discretion when they have the

12

money available, they just get $500, though,

13

that's for --

14

A.

For a debit card authorization.

15

Q.

As opposed to a person who doesn't have

16

it, they may get $225?

17

A.

That's right.

18

Q.

We're calling it overdraft limit.

19
20
21
22
23

Have

you also heard that as overdraft matrix?
A.

Well, the overdraft matrix calculates

the overdraft limit.
Q.

Right.

The matrix is just the elements

that go into determining the limit?

24

A.

Correct.

25

Q.

And each person, there's a matrix that
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1
2

applies to each customer?
A.

There's -- the criteria is unique for

3

that customer in that, you know -- you know, the

4

common criteria, you use like age of account.

5

You know, if your account has been with you a

6

shorter amount of period, you know, you may, you

7

know, that person will not get as much credit

8

for being customer as a customer who's been with

9

you ten years.

10
11
12

Same thing on balance and other

things.
Q.

And earlier, you said the customers

don't know what arbitrary 0 to 500 limit is?.

13

A.

That's right.

14

Q.

That's re-calibrated or calculated

15

We do not disclose.

every time a new statement drops?

16

A.

That is correct.

17

Q.

But the $500 to your linked account,

18

that's not a -- something you would not tell the

19

customer because that is what it is, right?

20

A.

Well, again, we don't -- we don't --

21

Q.

I'm talking about for the linked

22
23

account, $500 max?
A.

Max -- no, we don't, I mean, we don't

24

market that as a service, if that's what you're

25

asking.

Are we -- are we communicating to our
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1

it an overdraft disposition report.

2

all call that report?

3

A.

What do you

I believe the official name for that

4

report is the exception processing NSF activity

5

report, I believe is what the branch sees.

6

then, you know, they'll -- they'll make their

7

decisions.

8

need to make a decision on.

9

make, you know, pay return decisions based upon

Because those are items that they
And so they will

10

that.

11

they go in and key, you know, pay or return.

12

Q.

And

And they have a -- they have a screen

So these branch managers expect to look

13

at these reports of every overdraft and say, you

14

know, just find the exceptions that they want to

15

reverse, basically?

16

reversal because they're going to have to put a

17

deposit back in?

18

A.

Or they -- well, no, it's

Do they want to pay the item, you know,

19

or do they want to return the item.

20

you know, there could be multiple reasons to pay

21

the item, but they make that decision at the

22

branch.

23

Q.

Okay.

24

A.

Earnings Performance Group.

25

Q.

Do you still work with them?

And the,

EPG, you know that company?
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1

A.

No.

2

Q.

From what I saw in interrogatory

3

response, they are a company that consulted with

4

you back in '02 regarding fee income and areas

5

that you may want to consider to generate

6

additional income; is that correct?

7
8
9

A.

We engaged EPG on -- the earliest

engagement was in 2002.
Q.

And from my understanding, from the

10

response that we got, there were different areas

11

that they consulted with you regarding?

12

A.

Yes.

13

Q.

And in addition to posting priorities?

14

A.

Yes.

15

Q.

What else did they consult with you

16
17

about?
A.

The initial engagement was with what

18

they called the overdraft matrix.

19

us in, I believe, it was late 2001, and asked to

20

do a presentation about a service that they

21

offered regarding overdraft matrix.

22

them.

23

They came to

We engaged

And they came in the bank in 2002.

And

24

we implemented their -- at their recommendation,

25

you know, we implemented the overdraft matrix on
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1

our customers' accounts.

2

recommendations.

3

across a number of areas for revenue

4

enhancement, and we worked with them for about

5

two years.

6

Q.

And they also did

I don't remember how many --

How was that engagement?

Did you pay

7

them a fixed amount, or was that a -- what I

8

would call contingent agreement, based upon the

9

amount of income that they generated for the

10

bank?

11

A.

12
13

Did they get a percentage of it?
No, they did not.

It was a fixed

figure.
Q.

And prior to meeting with them, how

14

were you prioritizing your transactions in terms

15

of debiting the account?

16

A.

We were high to low.

And what we were

17

doing, from a high/low perspective, we had like

18

maybe four buckets, high to low.

And --

19

Q.

This is pre EPG?

20

A.

Yes.

21

Q.

Okay.

22

A.

Yes.

23

Q.

Do you remember what they were?

24
25

Yes.
Four buckets?

I know

I'm challenging your memory.
A.

Yeah, it was -- I believe it was
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1

electronic transactions in one bucket, paper

2

check transactions in one bucket.

3

initiated entries in one bucket, and bank,

4

electronic, paper and check, and then there

5

were -- I believe it was things like cash,

6

checks, ATM withdrawals.

7

there was a bucket for transactions that

8

involved cash.

9

a bucket for transaction that involved cash.

Bank

My recollection is

If cash left the bank, there was

10

But those four buckets, and they all posted high

11

to low.

12
13

Q.

So were you involved with that

engagement?

14

A.

Yes.

15

Q.

What was your role?

16

A.

I managed that engagement.

17
18
19

I led that

engagement.
Q.

And with respect to what I'm calling

posting priority?

20

A.

Yes.

21

Q.

What we're talking about.

What changed

22

from the time that you engaged them, going

23

forward?

24

A.

25

We simplified out posting order.

We --

we basically went to a more simplified posting
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1

order.

2

bucket, high to low.

3

initiated transactions in one bucket, high to

4

low.

5

type was that the customer initiated, they would

6

post high to low, instead of ACH and check in

7

one bucket, and electronic transactions in

8

another bucket, and over-the-counter

9

transactions in another bucket.

10

Q.

All -- all customer transactions in one
And you know, bank

So it didn't matter what the transaction

So you just went from those buckets

11

to -- if you give me a check, ACH debit,

12

whatever it is, we're just going to go high to

13

low?

14
15
16

A.

High to low.

Didn't matter the

transaction type the customer initiated.
MR. TAYLOR:

And just so it's clear,

17

EPG, the engagement included a number of

18

suggestions.

19

them, and not all of the suggestions were

20

implemented.

21

don't want you to lose sight of the larger

22

engagement that EPG --

23

You're talking about only one of

So in focusing on this one, I

MR. OSTROW:

No, I understand.

I mean,

24

it was clear from your response that there was

25

things that you didn't go with.

I'm assuming
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1

that if there were anything that were directly

2

relative to our case, you'd probably tell me.

3
4
5
6

MR. TAYLOR:

Probably.

BY MR. OSTROW:
Q.

Maybe a foolish question.

But what did

that do to your overdraft revenue?

7

A.

What, when you say --

8

Q.

What did the posting change do to the

9

overdraft revenue?

10

A.

Overdraft revenue increased.

11

Q.

Obviously, you keep records of your

12

overdraft revenues from year to year?

13

A.

Yes.

14

Q.

And can you analyze that on a month to

15

month basis?

16

A.

Yes.

17

Q.

Have you done an analysis to determine

18

what Reg E is going to do or has -- what it was

19

going to do, and now what it has done to your

20

overdraft revenue?

21

A.

Yes.

22

Q.

And you have all those reports?

You

23

don't have them with you, but you have those

24

reports at the bank that you could pull if

25

necessary?
Reported By: Andrea C. Myers, LCR 458

www.huseby.com

HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082

Case 1:09-md-02036-JLK Document 3043-2 Entered on FLSD Docket 11/08/2012 Page 20 of
46
In Re: Checking Account Overdraft Litigation
1:09-MD-02036-JLK
Jeff Jaggers
October 12, 2011
Page 142

1

A.

Yes.

2

Q.

Again, speaking specifically about

3

consumer accounts.

The posting priority to that

4

change which went from high to low for

5

everything, did that vary between any customers

6

within the consumer checking account group?

7

A.

No.

8

Q.

Everybody got the same treatment, per

10

A.

Yes.

11

Q.

And this was a decision that the bank,

9

se?

12

obviously, decided to go with to change the

13

priority, correct?

14

A.

Yes.

15

Q.

And if the bank wanted to, at that

16

time, switch to go low to high, it could have

17

done that as well, right?

18
19

MR. TAYLOR:
A.

Yes.

Object to the form.

We received recommendations from

20

EPG on a number of areas; this being one of

21

them.

22

recommendations.

23

recommendation and we made the decision to do

24

it, we would have done that.

25

BY MR. OSTROW:

And you know, we -- we implemented their
So if it had been a different
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1

Q.

Right.

I guess my question was, you

2

know, isn't really, you know, why or who, it's

3

more of the bank can change the posting priority

4

if it wants, correct?

5
6
7

A.

Posting priority is -- yes, we

determine the posting priority for our account.
Q.

Where do fees fall?

In the high to

8

low, fees fall -- how do they fall in the high

9

low hierarchy?

10

A.

The fees would fall in the group

11

considered bank initiated transactions.

12

initiated transactions post first.

13

fees are a day's delay, you know, they post the

14

next day.

15

day.

16

Bank

Overdraft

But they will post first in the next

And a fee cannot generate another fee.

17

You know, if you get an ATM withdrawal fee,

18

you're not subject to incur an overdraft fee

19

because you're overdrawn and you got an ATM

20

withdrawal fee.

21

additional fees, but they do post first.

So fees don't incur, you know,

22

Q.

Why is that?

23

A.

The bank has always posted fees first.

24
25

I mean, that's been our practice for -Q.

Do you know why you do that?
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1

A.

No, I have no idea.

We always do it.

2

That goes back, I mean, to me, that's standard

3

banking practice, from my experience.

4

Q.

I'm not suggesting it's not a good

5

idea.

I mean, I assume, and my assumption

6

doesn't really mean anything in the case that,

7

you know, you want to make sure you get our

8

money for your own fees first.

9

A.

I understand what you're saying.

And

10

again, from my experience, that's the way banks

11

have always posted fees.

12

so long, I've never sat in a meeting where

13

somebody said, here's why we are going to do,

14

you know, post fees first.

15

Q.

But I've been doing it

Did you sit in the meeting where EPG

16

told you why you should switch everything from

17

high to low?

18
19
20

MR. TAYLOR:

Object to the form.

BY MR. OSTROW:
Q.

Did EPG tell you that you should switch

21

the posting order that you were currently using

22

at the time that you met with them to a high to

23

low for all transactions?

24
25

A.

EPG made a number of recommendations.

And yes, I participated in those conversations
Reported By: Andrea C. Myers, LCR 458

www.huseby.com

HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082

Case 1:09-md-02036-JLK Document 3043-2 Entered on FLSD Docket 11/08/2012 Page 23 of
46
In Re: Checking Account Overdraft Litigation
1:09-MD-02036-JLK
Jeff Jaggers
October 12, 2011
Page 145

1

and meetings regarding those recommendations,

2

including the posting order recommendations that

3

they made.

4

Q.

What was the rationale for their

5

suggestion to go high to low in every -- with

6

all transactions?

7

A.

Multiple reasons.

You know,

8

simplification was No. 1. We had buckets -- if

9

you -- if you go back in time, customers wrote

10

checks, and then they wrote checks that had

11

ACH.

12

types of transactions.

13

buckets.

14

and say, hey, I'm -- I had an overdraft fee last

15

night, I can't figure out why.

And then they -- you introduced different

16

So we had multiple

You know, a customer were to call up

You know, you said, well, you know, we

17

posted you two checks first, and then we posted

18

your debit card transaction, and then we posted

19

this, no.

20

for the customer to understand.

21

the bank to explain, so simplification was one

22

reason.

23

If it's high to low, it's very simple
Very simple for

Certainly, we discussed revenue.

That

24

was -- the whole engagement was for revenue

25

enhancement.

So for certain customers, there
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1

would be additional revenue that the bank would

2

generate from those account relationships.

3

Let's see.

4

know, they had three or four points that

5

supported their recommendation.

What else was there?

I mean, you

6

Q.

Are you still posting the same way?

7

A.

We -- yes.

Since 2003, we've posted

8

the same way.

Not all the same transactions are

9

subject to OD fees because of Reg E. But the

10

posting order, it was not changed as a result of

11

Reg E.

12
13

Q.

So you're still doing every transaction

high to low?

14

A.

Yes.

15

Q.

Did you keep notes from your meetings

16
17

with EPG?
A.

I don't -- you know, I provided counsel

18

my EPG file.

19

notes in them or not.

20

taker.

21

related documents that they, you know,

22

produced.

23
24
25

I can't remember if there were
I'm not a big note

But I know, you know, there were EPG

I mean --

MR. TAYLOR:

You have everything from

his file.
A.

Right.

But I don't recall notes per
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1

A.

No.

2

Q.

And are these, the two documents that

3

we just discussed, the deposit agreement and the

4

account information statement, are they the same

5

document that all BancorpSouth customers have

6

gotten, regardless of what state they're in?

7

A.

The account information statement is.

8

I'm just trying to remember.

We would have, at

9

the point of acquiring a bank during that

10

period, we would have made some specific

11

disclosures to those customers.

12

order, again, would not have been any different

13

in any state, you know.

14

when you acquire a bank, there's a significant

15

amount of regulatory disclosures that you've got

16

to undertake.

17

MR. TAYLOR:

But the posting

But there's just --

And I think the way you

18

asked the question was, were the account's

19

opening documents the same per state.

20

have misunderstood.

21

MR. OSTROW:

22
23
24
25

I may

And I don't remember

saying account opening.
MR. TAYLOR:

I'm combining the two

documents as account opening.
MR. OSTROW:

Right.

Those two
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1

documents, the deposit agreement and account

2

information statement, I wanted to know whether

3

they varied from state to state, or are they the

4

same regardless of where you were.

5

MR. TAYLOR:

And when you phrased the

6

question, literally, that broadly, I think the

7

answer is, there are differences, state to

8

state, in the deposit, but --

9

BY MR. OSTROW:

10
11
12
13
14

Q.

Well, let's break it down then, now

that you're telling me that.
A.

The terms and conditions agreement is

the same.
MR. TAYLOR:

Right.

And I think what

15

you're interested in, if you were to ask the

16

question about posting order, I don't think that

17

is a difference among the states.

18

THE WITNESS:

19

MR. OSTROW:

No, it's not.
Do you know what the

20

differences are, for whatever the other terms

21

would be?

22

MR. TAYLOR:

I would have to go back

23

and look at the chart.

But anything that

24

impacts the lawsuit, I think the answer is no.

25

BY MR. OSTROW:
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1

A.

Yes.

There's a one-time fee.

After

2

ten days, if your account reaches the ten day --

3

ten days overdrawn -- ten consecutive days

4

overdrawn, there will be a one-time fee.

5

Q.

How much is it?

6

A.

$25, and changed October 1st to $35.

7

Q.

Charge them 40.

What about -- is there

8

a minimum threshold that you need to be negative

9

before an OD fee will kick in, or is it one

10

penny?

11

A.

There is no threshold.

12

Q.

Has the bank received customer

13

complaints regarding high to low posting from

14

the time period of '06 through Reg E?

15

A.

Yes, I would say yes.

16

Q.

Is there a record kept when somebody

17
18

Yes.

complains?
A.

If it is a formal complaint, there is a

19

record kept.

But if it's a call center, you

20

know, inquiry, you know, hey, you know, you

21

charged me three fees yesterday.

22

that.

23

Q.

Where is the call center?

24

A.

West Jackson Street campus.

25

Q.

Down the block?

I don't like

No, there's not a record kept.
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1

A.

Around the corner.

2

Q.

You used the word, formal, in

3

describing the type of complaint there would be

4

a record.

5

A.

What you mean by formal?

There's complaint process that you --

6

through either, you know, the state regulatory

7

agencies, FDIC.

8

Q.

9

of --

10

A.

You're talking about a regulatory type

Right, a formal complaint that someone

11

might make about anything.

There's a -- if

12

they, you know, whatever it is, they don't like

13

interest they're charged, those, we do maintain

14

records of.

15

Q.

And where are those records kept?

16

A.

Those records are kept in our audit

17

department.

18

Q.

What format are they kept in?

19

A.

I don't know.

20
21

MR. OSTROW:
five-minute break.

22
23
24
25

Take a two-minute break,

(SHORT BREAK)
BY MR. OSTROW:
Q.

Do you know turnover information in

terms of customer turnover, retention, how long
Reported By: Andrea C. Myers, LCR 458

www.huseby.com

HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082

Case 1:09-md-02036-JLK Document 3043-2 Entered on FLSD Docket 11/08/2012 Page 29 of
46
In Re: Checking Account Overdraft Litigation
1:09-MD-02036-JLK
Jeff Jaggers
October 12, 2011
Page 202

1

MR. TAYLOR:

If you visit the web site,

2

it has a map of locations.

Which, I don't know

3

if that is a reasonable proxy, but it's heavily

4

Mississippi country from a branch perspective.

5

BY MR. OSTROW:

6

Q.

It's green, right?

7

A.

It's green.

8

Q.

If the terms of the deposit agreement

9

and the account information statement, are those

10

negotiable terms between a customer and the

11

bank?

12

A.

13

Not a retail customer.
MR. TAYLOR:

Well, let me -- I guess I

14

will phrase it as an objection.

15

earlier talking about special allowances for

16

certain customers?

17

A.

Right, right.

You were

Those are processing --

18

what we consider processing allowances.

19

would not change the terms and conditions of the

20

account, on a retail account.

21

BY MR. OSTROW:

22

Q.

They

I asked you about the purpose of

23

implementing the posting change from buckets,

24

high to low, to straight up high to low for all

25

transactions.

I did not ask you the same as it
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1

difference, but...

2

MR. TAYLOR:

I will object.

3

MR. OSTROW:

You can object on the

4

legal analysis and give me the banker's reason

5

why it's called an overdraft limit as opposed to

6

really just a line of credit?

7

A.

Right.

From an overdraft limit is --

8

is BancorpSouth, we have -- the systems are

9

designed to you can -- you know, set up account

10

criteria to pay all, pay none, pay to the limit,

11

those type things.

12

efficiency mechanism.

13

most customers don't apply and obtain credit

14

overdraft protection.

15

So it is a processing
Historically speaking,

That's just -- they don't.

Many of

16

them, when they do apply, don't qualify for a

17

credit facility.

18

the credit decision of a credit card or a line

19

of credit, under our underwriting standards for

20

making a loan.

21

is really a payment decision tool to, No. 1,

22

treat customers as consistently as possible

23

across the spectrum of customers, throughout all

24

the different branches and all -- and where

25

they're located.

And so you know, we consider

And the overdraft limit criteria

And No. 2, be efficient in
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1

doing that.

2

BY MR. OSTROW:

3

Q.

And so it's different.

Would you agree that the qualification

4

for the overdraft limit -- qualifications for an

5

overdraft limit are less than the qualifications

6

for being approved for a true line of credit?

7
8
9

MR. TAYLOR:
A.

Object to the form.

And I would -- I would not just

arbitrarily agree with that.

The overdraft

10

limit criteria is completely different, based

11

upon a completely different set of factors than

12

a line of credit criteria.

13

not -- they're not comparable.

14

BY MR. OSTROW:

15

Q.

So it's -- they're

I don't want to go, really, you know,

16

off the script too much, but why don't you just

17

tell me, briefly, what are the criteria?

18

A.

The overdraft limit primary criteria is

19

age of the account.

20

the account matures, they get a larger value for

21

the account age.

22

know, the longer you have an account, the less

23

likely you are to have losses on it.

24
25

And the age of account, as

Historically speaking, you

The second criteria is the 90-day
average balance in the account.

You know,
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1
2

And so we did that according to the guidelines.
Q.

Okay.

We talked about your

3

disclosures, and that they seem to be limited to

4

deposit agreement and account information sheet?

5

A.

Yes.

6

Q.

In either of those documents, or in any

7

other -- at any other time, in any other form,

8

have you ever disclosed to your customers that

9

the bank will always post high to low?

10

MR. TAYLOR:

Object to the form.

11

it's the use of the word, will.

12

BY MR. OSTROW:

13

Q.

And

But answer.

Or let me correct that, and I'll remove

14

the word, will, and say other than those two

15

documents, have you -- well, including those two

16

documents as well as any other form of

17

communication, have you ever notified the

18

customer that the bank always posts high to low?

19

A.

I do not recall any document that

20

specifically said, we will always post high to

21

low.

22

that we may post high to low, and that we may

23

post in any order we choose.

24

of a document where we have said we pay high to

25

low.

I believe we reference, in some documents,

But I am not aware
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OD Matrix
Exclusions:
Accounts not in normal status
Accounts that go to account analysis Service Charge Types: 0, Q, X, Y, or V
Accounts with system types of:
3*
Public Funds
4*
Due to Banks
5*
Employees
6*
Trust
7* / Bank- Official Items
Accounts with Charge Card = I
Accounts with Loan Trailer
Accounts with OD Limits over OD Matrix Limits or OD Limit= 0
Accounts with Locator Number (Bankruptcy Accounts)
Accounts with product type of 025 - Checkless Checking 0 I G ·
Accounts with product type of300- Health Savings Accounts
Accounts coming across from bank conversion for first 90-120 days
Accounts with product type 051 or 071 or system type OJ* will use the Commercial
Matrix, else the accounts go through the Retail Matrix

{I\
I ; )
' .
\'.' '
,/

Overdraft Parameter Matrix (Retail)
Matrix Score Age in Days
90 Day Average Balance
-500
<90
-100
<=-$100
-50
>-&1 00 and <=-$50
-25
0
>-$50 and <=$100
50
>$,1 00 and <=$250
100
>90 and <=180
>$250 and <+$1000
>180 and <=270
>$1000 and <$1500
150
>$1500 and <$2000
200
>270 and <=360
250
>360 and <=450
>$2000 and <$2500
>450 and <=2189
?$2500 and <$3000
300
350
>2190 and <=2554 >$3000 and <$3500
400
>2554 and <=2919 >$3500 and <$4000
450
>2919 and <=3284 >$4000 and <$4500
500
>3284
>$4500

12 Month Times NSF

>=10
>=5 and <10
>=3 and <5
>=0 and <3

,:),.:~,.,..C:'...
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Overdraft Parameter Matrix (Business, Non-Analyzed)
Matrix Score Age in Days
90 Day Average Balance
-2000
<90
-1000
<=-$100
-500
>-&1 00 and <=-$50
-100
0
>-$50 and <=$100
100
>$1 00 and <=$250
200
>$250 and <+$1000
400
>90 and <=180
>$1000 and <$1500
600
>180 and <=270
>$1500 and <$2000
800
>270 and <=360
>$2000 and <$2500
>360 and <=450
1000
>$2500 and <$3000
1200
>450 and <=2189
1400
>2189 and <=2554 >$3000 and <$3500
1600
>2554 and <=2919 >$3500 and <$4000
1800
>2919 and <=3284 >$4000 and <$4500
>3284
2000
>$4500

12 Month Times NSF

>=10
>=5 and <10
>=3 and <5
>=0 and <3
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Overdraft Parameter Matrix (Business, Non-Analyzed)
90 Day Average Balance
Matrix Score Age in Days
-2000
<90
-1000
<=-$100
>-&1 00 and <=-$50
-500
-100
>-$50 and <=$100
0
>$100 and <=$250
100
>$250 and <+$1000
200
>90 and <= 180
>$1000 and <$1500
400
> 180 and <=270
>$1500 and <$2000
600
>270 and <=360
>$2000 and <$2500
800
>360 and <=450
1000
>$2500 and <$3000
>450 and <=2189
1200
>2189 and <=2554 >$3000 and <$3500
1400
>2554 and <=2919 >$3500 and <$4000
1600
>2919 and <=3284 >$4000 and <$4500
1800
>3284
2000
>$4500

12 Month Times NSF

>=10
>=5 aud <10
>=3 and <5
>=0 and <3
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Recommendation to Enhance the Overdraft Matrix

The current matrix has been in production since March 2002. The matrix is utilized to
automate much of the overdraft management process. Based on the automation results of
the original project the following enhancement is recommended for consideration:
ModifY the Age of Account Score

Score
-500
-100
-50
0
50
100
150
200
250
300
350
400
450
500

Current Table
Age in Days
<31
>31 and <=121
> 121 and <=212
>212 and <=303
>303 and <=396
>396 and <=761
>761 and <=1126
>1126 and <=1491
>1491 and <=1856
> 1856 and <=2221
>2221 and <=2586
>2586 and <=2951
>2951 and <=3316
>3316

New Table
Personal
Score
-500
!00
150
200
250
300
350
400
450
500

Age in Days
<90
>90 and <=180
> 180 and <=270
>270 and<=360
>360 and <=450
>450 and <=2189
>2190 and <=2554
>2554 and <=2919
>2919 and <=3284
>3284

Business
Score
-2000
400
600
800
1000
1200
1400
1600
1800
2000

Age in Days
<90
>90 and <=180
> 180 and <=270
>270 and <=360
>360 and <=450
>450 and <=2189
>2190 and <=2554
>2554 and <=2919
>2919 and <=3284
>3284

The recommended change will provide greater consistency in managing the Overdraft
process across more accounts.
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BancorpSouth

Overdraft Parameter Matrix Implementation
DRAFT
OVERDRAFT PARAMETER MATRIX (BUSINESS, NON-ANALYZED)
Matrix
Score

Age in Days

90 Day Average Account

12-Month Times

90 Day Avcr:1ge Relationship

Balance

NSF

Balance

Rclationshipl'rofitability or
Value Tic1·s

>"' S 1,000 and< $2,000

>"' $2,000 and< $3,000
::."' $3,000 and< $4,000

>"" $5,000 and< $6,000

2,000

> 3,285

> $4,500

>= $6,000 and< S7,000

6

>"' $8,000 and< $9,000

3

>= $9,000 and< $10,000

9 (Highest)

>"' $10,000

Earnings Periormance Group

Page 3
This information is confidential and proprietary to EPG. Unauthorized use or reproduction is prohibited.
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OD Matrix
Exclusions:
Accounts not in normal status
Accounts that go to account analysis Service Charge Types: 0, Q, X, Y, or V
Accounts with system types of:
3*
Public Funds
4*
Due to Banks
5*
Employees
6*
Trust
7*
Bank- Official Items
Accounts with Charge Card = 1
Accounts with Loan Trailer
Accounts with OD Limits over OD Matrix Limits or OD Limit = 0 ·
Accounts with Locator Number (Bankruptcy Accounts)
Accounts with product type of025- Checkless Checking 3o 0 M0>\-'--7 ' 1 ~ J.z"'·'F'

/.t:-;:;_r_,:

~.Aee011I'll&-ir'l.'""naneaeaw1{)·1-J'lli.J,(i2.anGi:J;>)'lOO-date>~fe£

Accounts with product type 051 or 071 or system type 01 *will use the Commercial
Matrix, else the accounts go through the Retail Matrix

Overdraft Parameter Matrix (Retail).
Matrix Score Age in Days
90 Day Average Balance
-500
<90
<=-$100
-100
-50
>-&1 00 and <=-$50
-25
0
>-$50 and <=$100
>$100 and <=$250
50
>$250 and <+$1000
100
>90 and <=180
> 180 and <=270
>$1000 and <$1500
150
200
>270 and <=360
>$1500 and <$2000
>360 and <=450
>$2000 and <$2500
250
>450 and <=2189
300
>$2500 and <$3000
>2190 and <=2554 >$3000 and <$3500
350
>2554 and <=2919 >$3500 and <$4000
400
450
>2919 and <=3284 >$4000 and <$4500
500
>$4500
>3284

12 Month Times NSF

>=10
>=5 and <1 0
>=3 and <5
>=0 and <3

BXS Swift H-006654

Case 1:09-md-02036-JLK Document 3043-2 Entered on FLSD Docket 11/08/2012 Page 40 of
46

DEPOSITION EXHIBIT 5

Case 1:09-md-02036-JLK Document 3043-2 Entered on FLSD Docket 11/08/2012 Page 41 of
46
An EXHIBfL.~-

0

Frequently asked Customer questions on Overdraft Matrix:
You never paid me into the overdraft before, why have you now'!
Based on the age of your account, the average balance and the p1ior activity of your
account, a decision was made to pay your account into overdraft.

Why did you pay my largest checks and not my smaller checks'! I had enough funds
to cover the smaller amounts. The bank is just making more fees.
We feel in most cases you would want your larger checks such as your house payments
and rent payments paid before paying other smaller checks since typically they are your
more important payments.

I have two accounts and you paid my checks on one of my accounts and not the
other? Can you tell me why? I have been a customer for many years.
The decision to pay is based on each individual account. We base our decision on the age
of your account, the average balance of your account and the prior activity of your
account.

I received a notice stating my check was paid and I was charged a fee, but also see a
deposit in my account for $25.00. Can you explain?
At the time your check was presented for payment, your accOlmt did not have sufficient
funds to pay the check. The decision was made to pay the item into overdraft resulting in
the $25.00 fee. Your local branch then decided to refund the fee. A receipt should be in
the mail to you.

I received a collection letter on my account and I now live out of town, can I mail a
deposit to you'!
Yes, you can. ·(Upon receipt, deposit will be made to account. No need to contact branch
where acconnt is housed.)

Can I make a deposit to cover my overdraft at any of your banking locations1
Yes, you can. (Teller takes deposit, no need to contact branch where accow1t is hou~ed.)

I received a notice on my savings account that I was being charged an overdraft fee?
What is this'!
lf there is an item that processes on your savings accOlmt and canses it to overdraw, your
accow1t will be charged a $25.00 fee.
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Overdraft Matrix Program
Questions/Answers
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It's a Friday afternoon at the Jackson Street call center in Tupelo when BXS call center
agent Katie Smith receives a less than happy call from BancorpSouth customer Sid Gilbert
in Hattiesburg. It seems that Sid, having forgotten about writing two checks days earlier
on his BXS Crown Services checking account, has caused his account to be overdrawn by
$150, including $50 in bank overdraft charges. Apparently Sid experienced a memory
lapse and did not record the checks in his register. And, of course, the checks were
eventually presented for payment on Sid's account at BXS. Unfortunately, one of the
checks was to a friend for some computer consulting work and the other check was to
Wai-Mart. So now as Sid reviews his BXS overdraft notice he Is not a happy camper! In
addition to having $100 less than he thought, he realizes he owes the Bank $50 in
overdraft charges. He's even more upset at the notion of having to pay Wai-Mart another
$30 in returned check charges. And, worst of all, there's the embarrassment of his best
friend, the consultant, having Sid's check returned for insufficient funds.

NOW, Katie our call center "agent hero" gets to deliver the news. Yes in fact, per
bank policy, Sid does owe BXS the $50 in overdraft charges and they aren't being
refunded, as be pt•obably would like. However, it gets better- much better! Katie
gets to tell Sid that be will not owe another $30 to Wal-Mart for returned check
charges and best of all, he will uot suffer the embarrassment of having his check
returned for insufficient funds to his best friend the consultant. Why? Because at
BancorpSouth's discretion and via our new automated Overdraft Matrix decisionmaking process the items were paid in the overdraft and not returned. While Katie
did have to communicate the fact that Sid owes the $50, she was able to end her
explanation on a happy note with the news of the.checks not being returned.
Bottom line .....Sid saves face with his friend and $30 bucks to boot!

Seldom do we have the opportunity to present our customers with such outstanding financial and
customer service benefits while al the same time providing improved branch and back office
productivity together with a fair and consistent decision-making process and improved risk
control. As you will see in reviewing the following questions and answers regarding
BancorpSouth's new automated pay I return check decision process, our new Overdraft Matrix is
a win- win for our customers as well as BXS.
BancorpSouth is joining a number of other banking systems already providing some form of a
check I ATM I POS, pay I return system. Regional competitors such as Am South, Compass,
Union Planters and Trustmark offer a similar automated system while smaller local competitors
also offer their customers some form of overdraft arrangements. Our new soon-to-be partner in
Little Rock, Pinnacle Bank, also currently offers such an arrangement.
Please review the following information at your earliest convenience. Our new pay I return matrix
goes into effect beginning March 1 so you need to be lam iliar with this process. Should you have
questions and or need additional information, please consult with your immediate supervisor.
Deposit Operations Coordinators will address any questions that branch management may have.
As always, thank you for your assistance.
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Frequently Asked Questions on Overdraft Parameter
Matrix ("Matrix")
What is changing with the implementation of the Matrix?
The Matrix is designed to automate the decision-making process and aid in the paying of items
for customers. Certain account criteria such as the age of the account, account balances and
NSF history are important factors. The goal is to make decisions to pay as many items as
possible on each customer's account without undue risk to the bank. By paying more items the
customer is sent a message that the relationship is important and the bank is trying to maintain
the relationship by paying the items. Effective Friday, March 1st, a majority of the checking
accounts will be assigned a new OD limit. This new limit will be based on account criteria such
as age of account, average deposit balance and NSF/OD history. Internal accounts, trust
accounts, employee accounts, public fund accounts and those accounts already covered by
Overdraft Protection Products will not get a new OD limit. The minimum OD limit will be $25. If an
account has a current OD limit of greater than $1 ,000, the lim it greater than $1 ,000 will stay the
same. Each account will be analyzed monthly to provide an updated OD limit. Also, if an
account is overdrawn for 8 co~days the OD limit will automatically change to zero.

What happens to my accounts?
About 60% of the items reviewed by the Matrix will be paid into overdraft. The remaining items
will be referred for your review as they are today. You will still be making decisions on which of
the referred Items to pay or return. Because of the factors mentioned above, new accounts will
require your attention. It will be critical to carefully consider whether to return an item because the
message to the customer is we do not consider their account and relationship important enough
to pay an item into overdraft. This decision must be weighed against the potential loss due to
fraudulent activity.

Does every account get the same overdraft limit?
No. Each account is scored based on the factors mentioned above. Since it is unlikely two
accounts were opened on the same day and have the same balance characteristics, the score
will be different for each account.·

How often does an account get assigned a new OD limit?
Each account is assigned a new OD limit monthly, this occurs when the account statement drops.

Can I discuss the overdraft limit with the customer?
The Matrix Overdraft Limit itself should not be disclosed to the customer. Because the limit will
fluctuate with account age and activity, disclosure may cause confusion. This is an internal
process and should be transparent to the customer.
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Will the Matrix apply to more than checks? And, if so, what do
we apply it to?
Yes, the Matrix will apply to more than checks. The bank has decided to apply the same logic to
electronic (ATM and POS) transactions. We want the customer to be encouraged to use these
electronic channels, and so, we wish to extend to them the same courtesies electronically that we
do for the paper items. In this way we believe we will enhance customer service levels. The
electronic authorization using up to $500 of a customers OD limit will begin mid to late April.
The messages we want to send the customer is that their business is important to us; we want to
encourage use of electronic channels; and, we want to treat them equally well regardless of the
channel used.

How does this enhance customer service levels for electronic
transactions?
Our old approach was to require good funds in the account before authorizing an electronic
transaction. Yet, that balance depending on many circumstances may not reflect recent account
activity, and may not accommodate timing differences for some transactions.
The old approach would decline the ATM withdrawal or force the POS customer to use an
alternate form of payment, either another card (credit or debtt) or write a check (which we may
honor after all).

How do I handle the customer who objects to us paying their
item into overdraft?
The bank has long charged for both items which overdrew the account and items returned NSF.
We are providing an additional service by trying to pay and honor as many of these transactions
as we can.
If the customer objects to their items being paid, you can, with authorization, tum off Matrix
decision making for their account. Then you, or your branch, will once again have to review each
exception item as it occurs and manually return the items to prevent any overdrafts. Procedures
remove an account from the Matrix and to permanently assign another OD limit are available in
the Deposit Operations Manual.

But previously, neither a declined ATM nor POS transaction
could result in a returned item or overdraft fee!
Yes, this is true and that policy continues. What we will be doing is extending a reasonable
service (i.e. paying or honoring a transaction request). There will not be a fee for the authorization
of the transaction. A fee may be assessed, as it is today, if that transaction creates an overdraft.
We expect that customers would overwhelmingly prefer the bank to pay their items if possible,
rather than reject them.

What if our customers ask "How did the transaction get
authorized if I did not have funds in my account to cover it?"
We expect that customers would overwhelmingly prefer the bank to authmize, rather than
reject their transaction request.

BXS Swift H-007250

Case 1:09-md-02036-JLK Document 3043-2 Entered on FLSD Docket 11/08/2012 Page 46 of
46

How do we reply to customers who ask how much of an
overdraft the bank will honor?
In deciding whether to allow your account to overdraw, the bank considers factors such
as how long the account has been open and the balances you have maintained.

Can the bank continue to permanently waive NSF/OD Fees on an
account?
Yes, all accounts will be coded normal status on March 8, 2002. A request form can be
completed and with authorization of the Regional President an account can be
maintenanced to permanently waive NSF/OD fees.

Can the bank continue to waive fees each day when making a
pay/return decision?
Yes, the procedure to waive fees is changing so that the branch will write a GL ticket to
waive these fees. New Procedures are being distributed by Bank Coordination. The new
pay/return waive procedures will take effect March 8, 2002.

Will the branch continue to collect Overdrawn Accounts?
Yes, each branch will continue to collect OD accounts. The bank is also implementing the
following new collection procedures:
1. 00 Collection letters wUI be sent to customers after an account has been 00 for 8
consecutive days and 17 consecutive days.
2. A new report is being created that will list 00 accounts that meet the following
criteria:
a. Each Account that is 00 for more than $1,000
b. Each Account that is 00 for more than 12 consecutive days
c. Each Account that is 00 for more than 22 consecutive days and the

OD balance is greater than $25.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No. 1:09-MD-02036-JLK
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION
MDL No. 2036
Fourth Tranche

)
)
)
)
)
)

THIS DOCUMENT RELATES TO:

)
)
Shane Swift v. Banc01pSouth, Inc.,
)
S.D. Fla. Case No. 1:10-cv-23872-JLK
)
------------)
DEFENDANT BANCORPSOUTH BANK'S RESPONSES TO PLAINTIFF'S
FIRST SET OF INTERROGATORIES
Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure, defendant
BancorpSouth Bank ("BancorpSouth"i hereby submits its answers and objections to Plaintiff's First
Set ofinterrogatories ("Intenogatories").

GENERAL ANSWERS AND OBJECTIONS
BancorpSouth hereby incorporates each of these general answers and objeetions into its
specific answers and objections to each of Plaintiff's Intenogatories, whether or not BancorpSouth

1

In the definitions section of his inteJTogatories, Plaintiff defines "You" to refer to, "the abovenamed Defendant." The only defendant named in the inte11·ogatories, however, is "BancorpSouth,
Inc.," which is listed in the case style at the top of Plaintiff's Interrogatories. BancorpSouth, Inc., is
not a proper defendant in this matter. Counsel for Plaintiff and Defendant discussed the proper
BancorpSouth entity to name in this matter in 2010, and Plaintiff properly identified the defendant
herein as BancorpSouth Bank in his Second Amended Complaint (DE# 994). BancorpSouth Bank,
as the only defendant in this matter, is the entity responding to Plaintiff's intenogatories, and
BancorpSouth Bank interprets any references to "Defendant" in Plaintiff's intenogatories to refer to
BancorpSouth Bank.
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refers to such general answers or objection in its specific answer to a specific Interrogatory.
1.

BancorpSouth objects to the Interrogatories to the extent that they purport to seek

information protected from disclosure by the attomey-client privilege, the work product doctrine, the
joint defense or common interest privilege, or any other privilege, immunity, or exemption from
disclosure.
2.

BancotpSouth objects to the Interrogatories to the extent they call for the disclosure of

information prohibited or otherwise protected from disclosure by any laws or regulations of any
State or the United States.
3.

BancotpSouth objects to the Interrogatories to the extent that they seek information outside

ofBancorpSouth's possession, custody, or control, and/or information that is also within Plaintiff's
possession, custody or control. Nevertheless, as described in BancmpSouth's Responses to Plaintiff's
First Request For Production, BancotpSouth will produce Swift's monthly statements and other
documents related to Swift's BancotpSouth account that BancmpSouth regularly distributes to
Plaintiff, to the extent that BancorpSouth has such documents within its possession, custody, or
control.
4.

BancotpSouth objects to the Interrogatories to the extent that they putport to impose upon

BancotpSouth any duty or obligation that is in excess of those obligations that are imposed by the
Federal Rules of Civil Procedure, the Local Rules, the Comt's orders, or any other applicable law or
mle. In pmticular, BancmpSouth objects to the Interrogatories to the extent that they purport to call
for information neither relevant to the claims or defenses of the parties nor reasonably calculated to
lead to the discovety of admissible evidence, and/or pmpott to impose a duty on BancotpSouth
beyond undettaking a reasonably diligent search for requested infonnation.
5.

BancorpSouth objects to the timeframe of the Interrogatories as set forth in paragraph nine
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(9) of the Interrogatories on the grounds that it is overly broad, unduly burdensome, and seeks
information that is neither relevant to the claims or defenses in this action nor reasonably calculated
to lead to the discovery of admissible evidence. BancotpSouth finiher objects to the timeframe of
the Interrogatories to the extent that the timeframe includes claims or damages that are barred by
statutes of limitations, statutes of repose, or laches. The longest limitations period applicable to
Plaintiff Swift's claims in his lawsuit is the five-year limitations period on his contract and ADTPA
claims under Arkansas law. Plaintiff filed his original complaint in this matter on May 18, 2010.
Therefore, any claims seeking compensation for overdraft fees assessed before May 18, 2005 are
time-barred. Thus, for purposes of these answers, unless othet:wise stated, BancmpSouth shall
respond only for the period of January, 2005, to present (i.e., the date of these Interrogatories) in
response to any requests regarding transactions which Plaintiff contends triggered compensable
overdraft fees.
This limitation on BancmpSouth's responses shall not apply to responses related to
information conceming the decisions regarding the order for posting electronic debit card
transactions or other policies which were in effect during the alleged class period related to the
posting of electronic debit card transactions. For responses related to policies or procedures related
to posting order or paying debit card transactions into overdraft, or the decisions to adopt such
policies, BancmpSouth shall produce documents only for the period of January, 2002 until the
present (i.e., the date of these Interrogatories). The basis for this limitation is that BancotpSouth first
adopted a policy of posting all transactions from highest dollar amount to lowest dollar amount in
2003, as first applied its "overdraft payment service" (as described in BancorpSouth's Responses to
Plaintiffs First Set oflnterrogatories) to debit card transactions in 2003.
6.

BancorpSouth objects to the definition of" 'you,' 'your' and/or 'defendant' " to the extent it
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purports to encompass "any affiliated entities" of BancorpSouth. BancorpSouth responds with
respect to the entity named as defendant herein, BancorpSouth Banlc
7.

BancorpSouth objects to the Interrogatories' definition of the tetm "Complaint" to the extent

it purpotis to define that term to include any complaint pending in MDL 2036 other than the
operative complaint Swifi v. BancorpSouth, Inc., S.D. Fla. Case No. 1:1 0-cv-23872-JLK.
8.

BancorpSouth objects to the Inte11'ogatories' definition of the term "Deposit Agreement" on

the grounds that its reference to "all related documents which incorporate the Deposit Agreement" is
vague and ambiguous. For purposes of these answers, BancorpSouth interprets the term "Deposit
Agreement" to mean the "Deposit Account Terms and Conditions" attached as Exhibit A to
Plaintiff's Second Amended Complaint and the "Account Information Statement" attached as part of
Exhibit B to Plaintiff's Second Amended Complaint, and any earlier versions of these documents
that applied to Swift's BancorpSouth account.
9.

BancorpSouth objects to the Inte11'ogatories' definition ofthe tetm "Item" on the grounds that

its reference to "any debit or transaction processed through an account" is vague and ambiguous.
BancorpSouth defines the tetm "Transaction" in the Account Information Statement. When
BancorpSouth uses the term "Transaction" in these answers, BancorpSouth interprets and uses the
term as it is defined in the Account Information Statement.
10.

BancorpSouth objects to the Inte11'ogatories' definition of the term "Account" to the extent

that it purports to include accounts that cannot be accessed by an electronic debit card and/or on
which overdraft fees cannot be incu!1'ed.
11.

BancorpSouth fmiher objects to the definition of the tetm "Account" on the grounds that the

phrase "your institution" is vague and ambiguous. BancorpSouth responds with respect to the entity
named as a defendant herein, BancorpSouth Banlc
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12.

BancorpSouth further objects to use of the phrase "other members ofthe proposed Class(es)"

in the definition of the term "Account" on the grounds that no motion to ce1iify any proposed class
has been filed, that no Class has been or properly can be certified, and that members of the proposed
Class(es) cannot readily be ascertained.

13.

BancorpSouth objects to the Interrogatories' definition of the te1m "authorized" on the

grounds that it is vague and ambiguous, and to the extent that it relies on the definition of"item" in
the interrogatories (see objection number 9, above). With respect to use of the te1m "authorized" in
connection with items initiated by use of an electronic debit card, BancorpSouth objects to any
definition different from the process of authorization as specified by the rules and regulations of
Visa, MasterCard, and similar networks with respect to debit cards accepted on their networks. For
purposes of these answers, BancorpSouth will interpret the term "authorized" in this manner.
14.

BancorpSouth objects to the Interrogatories' definition of the te1m "received" on the grounds

that it is vague and ambiguous, and it is based on the definition of the term "authorized" (see
objections number 13, above).

BancorpSouth fmiher objects to the definition of the te1m

"received" to the extent that it depends on the formulation of "the date and time ... a dollar amount
for the item is made available to you" because that fmmulation is vague and ambiguous.
BancorpSouth further objects to the definition because it is inconsistent with banking practice and
the operation of electronic debit card networks, and improperly conflates authorization of an
electronic debit card transaction with receipt of an electronic debit card debit item for settlement of a
definitive dollar amount.
15.

BancorpSouth objects to the Interrogatories' definition of"overdraft fees" which includes a

reference to the undefined phrase "sustained overdraft fees." BancorpSouth further objects to this
definition because it does not make any distinction between charges assessed but not paid and
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charges assessed and paid. For purposes of these Responses, BancorpSouth interprets the te1m
"overdraft fees" to mean only overdraft fees incurred on consumer deposit accounts, which charges
are both assessed and paid.
16.

BancorpSouth objects to the Intenogatories to the extent they call for information related to

any individual other than Swift, the only Plaintiff specifically named in the operative case Shane

Swift v. BancorpSouth, Inc., S.D. Fla. Case No. 1:1 0-cv-23872-JLK. BancorpSouth also objects to
the definition of "Plaintiffs' account" to refer to "any bank account opened and maintained at your
institution by any of the named Plaintiffs" to the extent it seeks to reach any account infmmation
related to any customer other than Swift.
17.

Certain of the information sought in these Intenogatories can only be obtained and produced,

as a practical matter by searching electronically stored information ("ESI") in the possession,
custody, or control of BancorpSouth. A manual search for and production of such information
would be unduly burdensome and oppressive, and requiring BancorpSouth manually to search for
and produce the infmmation sought in these Intenogatories would exceed the scope of its obligations
under the Federal Rules of Civil Procedure. BancorpSouth is prepared to meet and confer with
Plaintiff to discuss and agree upon appropriate protocols for searching and production of ESI, as
specifically contemplated and required under the Federal Rules of Civil Procedure. BancorpSouth
anticipates that the agreed-upon protocols will include, at a minimum, identification of custodians
whose electronic records will be searched and agreed upon search te1ms that are reasonably designed
to obtain ESI that is relevant to the parties' claims and defenses in this action. BancorpSouth
provides its written responses to these Intenogatories with the understanding that it may need to
supplement its responses to these Intenogatories after ESI protocols are agreed upon and the
information is obtained from the ESI within BancorpSouth.
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18.

BancorpSouth has answered certain Interrogatories pursuant to Rule 33(d) of the Federal

Rules of Civil Procedure, referring Plaintiff to documents that BancorpSouth will produce that
contain inf01mation responsive to one or more of the Interrogatories. BancorpSouth states that
certain of these documents may only be obtained through the ESI protocol described above, in
paragraph 17 of these General Responses and Objections.
19.

Certain information called for in these Interrogatories is confidential and proprietary.

BancorpSouth will produce such information only pursuant to an appropriate protective order
entered by the Court. BancorpSouth is prepared to meet and confer with Plaintiff to discuss and
agree upon an appropriate protective order. Further, to the extent any Interrogatory seeks customeridentifying information related to customers other than the named Plaintiff, or other customer
confidential information that BancorpSouth is under an obligation to keep confidential,
BancorpSouth will not produce that information.
20.

BancorpSouth is continuing to compile information and documents responsive to the non-

objectionable portion of the Interrogatories. All objections and answers are based on information
presently known to BancorpSouth after reasonable inquiry performed tci date. BancorpSouth's
objections and answers as set f01ih herein are made without prejudice to BancorpSouth's right to
asseti additional or supplemental objections or responses. Accordingly, BancorpSouth reserves the
right to supplement these answers and objections, and will do so as responsive, non-privileged
information is located and compiled, pursuant to Fed. R. Civ. P. 26.
21.

BancorpSouth objects to the general instruction in paragraph number five (5) of the

Interrogatories which refers to documents that are "generated ... after the date of your answers" to
the extent it is intended to reach documents· that are prepared in anticipation of litigation in
accordance with Fed. R. Civ. P. 26(b)(3).

7

Case 1:09-md-02036-JLK Document 3043-3 Entered on FLSD Docket 11/08/2012 Page 9 of
27

22.

BancorpSouth objects to the general instruction in paragraph number six (6) of the

Interrogatories as there has been no agreement as to the production or format of a privilege log.
Subject to this objection, with regard to the identification and protection of privileged documents and
information, BancorpSouth will comply with the Fed. R. Civ. P. 26(b)(S).
23.

BancorpSouth has made reasonable efforts to answer the Intenogatories, subject to its

general and specific objections, as BancorpSouth understands and interprets each Inten·ogatory. If
Plaintiff subsequently assetis any interpretation of any Interrogatory that differs from
BancorpSouth's interpretation of the Intenogatory, BancorpSouth reserves the right to supplement
and amend its objections and answers.
24.

Nothing contained herein is an admission of the relevance or admissibility of any answer.

25.

BancorpSouth is prepared to meet and confer with Plaintiff in an effort to resolve any

questions or concerns regarding its general and specific objections.
RESPONSES TO FIRST SET OF INTERROGATORIES
INTERROGATORY NO. 1: Identify all persons who have knowledge of the facts or
circumstances regarding the subject matter ofthis lawsuit and, for each such person, describe
the facts known to that person and identify all documents relating to those facts. Such persons
should include but not be limited to all persons who have knowledge of facts you will use in
opposing a motion for class certification; who have knowledge of the policies, practices and
procedures you employed regarding the manner or sequence in which your customers'
transactions are posted to their accounts; and who were employed and/or retained by you in
connection with the development, operation, revision and/or maintenance of software used to
determine overdmfts and overdraft fees.
ANSWER TO INTERROGATORY NO. 1: BancorpSouth objects to Intenogatory No. 1
on the grounds that it is premature, overly broad, and unduly burdensome. As phrased, Intenogatory
No. 1, pmiicularly the request for disclosure of all persons "who have knowledge of the policies,
practices and procedures you employed regarding the manner or sequence in which your customers'
transactions m·e posted to their accounts," would require disclosure of every cunent or former
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BancorpSouth employee (since 2003) in Bank operations or at a BancorpSouth branch.
BancorpSouth fmiher objects to Interrogatory No. 1 on the grounds that it is vague and ambiguous,
especially as it relates to the undefined tetms and phrases "subject matter of this lawsuit" and
"employed regarding the manner or sequence in which your customers' transactions are posted to
their accounts."

Subject to its general and specific objections, and using its best effotis to

comprehend Plaintiffs vague tetms, BancorpSouth states that the following individuals have
substantial knowledge offacts or circumstances relevant to BancorpSouth's policies and procedures
related to the assessment, collection, and refunding of overdraft fees: Michael Lindsey and Jeff
Jaggers. Subject to and without waiving the foregoing general and specific objections, BancorpSouth
states that it continues to investigate in good faith the subjects identified in this Interrogatory.
INTERROGATORY NO.2: Identify each overdraft fee you assessed against an account held
by each Plaintiff named in the Complaint(s) and, for each such fee, identify each item that was
the basis for the overdraft fee and state all facts that show the basis on which the account was
deemed to have been subject to an overdraft fee.
ANSWER TO INTERROGATORY NO.2: BancorpSouth objects to Intenogatory No.2
on the grounds that it is vague and ambiguous, especially as it relates to the undefined tetms and
phrases "basis for the overdraft fee" and "basis on which the account was deemed to have been
subject to an overdraft fee." BancorpSouth also objects to the use ofthe term "assessed" with regard
to overdraft fees, because Plaintiff does not clarify whether this Intenogatoty requests information
regarding fees triggered by a transaction, fees actually charged, or fees collected, and does not
clarify whether fees that were later refunded should be included. Subject to and without waiving the
foregoing general and specific objections, BancorpSouth refers Plaintiff to reasonably available
documents that it agrees to produce, pursuant to Fed. R. Civ. P. 33(d), related to Swift's accounts
with BancorpSouth, which reflect reasonably available information concerning the transactional
history of

such accounts, for the time period of Januaty, 2005, through the date of the
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Intenogatories. See also BancotpSouth's Responses to RFP Nos. 7 and 8. BancmpSouth generally
states that, with regard to debit card transactions before the effective date of Reg E in 2010, it
charged an overdraft fee against a customer's account when a customer authorized a transaction that
his account did not have sufficient funds to cover, as determined when the debit card transaction
posted to the account. BancotpSouth also states that, even if a BancorpSouth customer authorizes a
transaction at a time when, to the best BancotpSouth can determine, insufficient funds are in the
account to cover the transaction, the transaction may not cause an overdraft (and an attendant
overdraft fee) if the customer makes a deposit that posts the same banking day and which would
cover the debit card transaction, because BancorpSouth posts all deposits for a given banking day
before posting any debits. BallcorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d),
responsive, reasonably available, and non-privileged documents further detailing this infmmation,
and to meet and confer with Plaintiff after Plaintiff reviews such documents regarding whether a
futiher nanative response is required and/or whether deposition testimony is appropriate on these
topics.
INTERROGATORY NO.3: For each item identified in response to Interrogatory No.2 as
the basis for an overdraft fee, state: (a) the date and time you authorized the item; (b) the date
and time you received the item; and (c) the date and time the item was debited from the
account.
ANSWER TO INTERROGATORY NO.3: Bancorp South objects to thisintenogatory on
the grounds that it is vague and ambiguous including the phrase "the basis for an overdraft fee."
Subject to and without waiving the foregoing general and specific objections, BancorpSouth refers
Plaintiff to reasonably available documents or ESI that it agrees to produce related to Swift's
accounts with BancmpSouth (subject to agreed-upon appropriate protocols for searching and
production of ESI, as discussed in General Objection No. 17 herein), which reflect reasonably
available infotmation conceming the transactional history of such accounts, for the time period of
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Januaty, 2005, through the date of the Interrogatories. See also BancorpSouth's Response to RFP No.
7. BancorpSouth further agrees to meet and confer with Plaintiff concerning whether a fmther
narrative response is required after review of such documents.

INTERROGATORY NO.4: For the period 1998 to the present, describe with particularity all
policies, practices and procedures you used to determine the sequence in which items are
posted to customers' accounts, including the dates any policies, practices or procedures were
changed and the reason for such changes, and identify all persons with knowledge of the
creation, implementation, modification, of such policies, practices and procedures.
ANSWER TO INTERROGATORY NO.4: BancorpSouth objects to the timeframe of
Intenogatory No. 4 on the grounds that it is overly broad, unduly burdensome, and requests
information that is neither relevant to any claim or defense in this action nor reasonably calculated to
lead to the discovery of admissible evidence. BancorpSouth further objects to IntetTogatory No. 4
because it seeks infonnation which falls outside of the applicable statutes of limitations. Subject to
and without waiving the foregoing objections, BancorpSouth refers Plaintiff to reasonably available
documents that it agrees to produce, subject to the entry of an appropriate protective order,
concerning the posting of electronic debit card transactions to customer accounts.

See also

BancorpSouth's Responses to RFP Nos. 9-11, 13, 22, 24, 38-41,49-51, 53-54. BancorpSouth fmther
states that, beginning in 2003, it posted the debits on checking accounts for a given day from highest
dollar amount to lowest dollar amount. No debits for a given day are posted, however, until after all
deposits for that day are posted to the customer's account. Prior to 2003, BancorpSouth's posted
transactions in an order dictated by the type of transaction, and to post high-to-low within each type
of transaction if there was more than one transaction of a particular type. Earnings Performance
Group ("EPG") and other consulting fitms approached BancorpSouth in the em·ly 2000s offering
consulting services that they represented would increase BancorpSouth's revenue. BancorpSouth
engaged EPG in 2002. EPG proposed numerous policies for increasing bank profitability, including
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adopting a high-to-low posting order for debits. BancmpSouth did not adopt all of EPG's
recommendations, but BancotpSouth did adopt a high-to-low posting order. BancorpSouth adopted
the high-to-low posting order for debits to, among other reasons, increase non-interest revenue and
streamline the posting process by eliminating the distinctions between types of transactions.
INTERROGATORY NO. 5: Describe with particularity how the policies, practices and
procedures identified in Interrogatory No. 4 varied or vary from state to state, if at all.
ANSWER TO INTERROGATORY NO. 5: BancorpSouth incorporates by reference its
objections to Intenogatory No.4. Subject to and without waiving the foregoing general and specific
objections, BancorpSouth refers Plaintiff to reasonably available documents that it agrees to
produce, subject to the entry of an appropriate protective order, concerning the order of posting of
electronic debit card transactions to customer accounts. See also BancotpSouth's Responses to RFP
Nos. 9-11, 13, 22, 24, 38-41, 49-51, 53-54. BancotpSouth further states that practices described in
BancorpSouth's response to Interrogatory 4 do not vary from state to state. BancorpSouth futiher
states that when it acquired a bank that used a different posting order, the acquired bank's posting
order was used for its account holders until the acquired bank and its account holders could be
convetied to BancmpSouth's systems. For the time period relevant to this lawsuit, BancorpSouth
states that it acquired American State Bank in 2005. Between November 30, 2005 and April 21,
2006, the account posting order for former account holders at American State Bank differed from the
posting order on preexisting BancmpSouth accounts.
INTERROGATORY NO.6: If the policies, practices and procedures regarding overdraft fees
you have followed during the 180 days immediately preceding the date on which you answer
these interrogatories are materially different than the policies, practices and procedures
relating to overdraft fees you followed from 1998 to present, describe in detail all ways in
which your current policies, practices and procedures differ, explain when, how and why they
changed, and identify all documents that describe, refer or relate to the differences or changes.
ANSWER TO INTERROGATORY NO.6: BancorpSouth objects to Interrogatory No.6
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on the ground that it potentially reaches BancorpSouth's policies, practices, and procedures for
setting the amount of an individual overdraft fee, and the Interrogatory is, therefore, overly broad,
unduly burdensome, and seeks infotmation that is neither relevant to any claim or defense in this
action nor reasonably calculated to lead to the discovery of admissible evidence. BancotpSouth also
objects to the vague te1m "policies and procedures regarding overdraft fees." BancorpSouth fmther
objects to the timeframe of this Inten·ogatory in that the request for info1mation dating to 1998 is
overly broad, unduly burdensome, and seeks information that is neither relevant to any claim or
defense in this action nor reasonably calculated to lead to the discovery of admissible evidence, and
because it falls outside of applicable statutes of limitations. Subject to and without waiving the
foregoing general and specific objections, BancorpSouth states that in anticipation of the effective
date of"Reg E," and in order to comply with Reg E, BancorpSouth changed its policies in2010with
regard to emollment of customers in its overdraft payments service (as described in response to
Interrogatory No. 12 herein). BancorpSouth now requires all customers to affirmatively opt in to the
overdraft payment service in connection with transactions governed by Reg E. For more infotmation
regarding BancorpSouth's overdraft payment service, see response to Interrogatory No. 12 herein.
BancotpSouth ftuther agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive, reasonably
available, and non-privileged documents further detailing this information, and to meet and confer
with Plaintiff after Plaintiff reviews such documents regarding whether a fmther narrative response
is required and/or whether deposition testimony is appropriate on these topics.
INTERROGATORY NO.7: Describe with particularity all actions you have taken to inform
your customers of your policies, practices and procedures of posting items in the order of
highest to lowest dollar amount, including when, how and by whom each such action was
tal,en.
ANSWER TO INTERROGATORY NO.7: BancorpSouth objects to Interrogatory No.7
on the grounds that it is overly broad, unduly burdensome, and to the extent that it pmports to
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require BancorpSouth to identify each and every separate document, oral conversation,
communication, or other responsive item concerning the posting of certain items to customer
accounts in highest to lowest order. Subject to and without waiving the foregoing general and
specific objections, BancorpSouth refers Plaintiffs to reasonably available documents that it agrees
to produce, subject to the entry of an appropriate protective order, concerning information provided
to customers conceming the posting of debit card transactions in order of highest to lowest dollar
amount, for the time period of 2003 through the date of these Interrogatories.

See also

BancorpSouth's Response to RFP Nos. 1-6, 11, 17, 26,48 and 55.
BancorpSouth further states that it has fully and regularly disclosed its policy ofposting debit
card transactions in order of highest to lowest dollar amount since it began following this policy in
2003. These disclosures were made, among other methods of disclosing BancorpSouth's posting
policies, in the Deposit Account Te1ms and Conditions and Account Infmmation Statements, revised
from time to time, which have governed BancorpSouth accounts during all periods since 2003.
BancorpSouth also refers Plaintiff to the Deposit Account Te1ms and Conditions, attached as Exhibit
A to Swift's Second Amended Complaint, which states, in part:
ORDER OF PAYMENT - Unless otherwise provided in the Account Information
Statement (see OTHER TERMS section below), if more than one item or order is
presented for payment against the account on the same day and the available balance
of the account is insufficient to pay them all, we may pay any of them in any order
we choose, even if the order we. choose results in greater insufficient funds fees than
if we had chosen to pay them in some other order. Our payment of any item or order
in overdraft does not create any obligation for us to pay any other item or order in
overdraft in the future, and you agree that no course of dealing regarding the
payment of items or orders in overdraft will be created between us ...
and refers Plaintiff to the Account Information Statement, attached as Exhibit B to Swift's Second
Amended Complaint. BancorpSouth fu1iher agrees to produce, pursuant to Fed. R. Civ. P. 33(d),
responsive, reasonably available, and non-privileged documents fu1ther detailing this information,
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and to meet and confer with Plaintiff after Plaintiff reviews such documents regarding whether a
fmiher nanative response is required and/or whether deposition testimony is appropriate on these
topics.

INTERROGATORY NO. 8: State the manner in whicli you have defined or othenvise
described the term "overdraft" to your customers.
ANSWER TO INTERROGATORY NO.8: Subject to and without waiving the foregoing
general objections, BancorpSouth refers Plaintiff to reasonably available documents that it agrees to
produce, pursuant to Fed. R. Civ. P. 33(d) and subject to the entry of an appropriate protective order,
concerning the actions it has taken to inform customers of BancorpSouth's policies, practices and
procedures regarding the posting of electronic debit card transactions, for the time period of 2003
through the date of the Intenogatories, including exemplars of its Deposit Account Terms and
Conditions and Account Information. See also BancorpSouth's Responses to RFP Nos. 1-6, 11, 17,
26 and 55. BancorpSouth futiher agrees to meet and confer with Plaintiff after Plaintiff reviews such
documents regarding whether a further narrative response is required and/or whether deposition
testimony is appropriate on these topics.
In addition, BancorpSouth refers Plaintiff to the Deposit Account Terms and Conditions
attached as Exhibit A to Swift's Second Amended Complaint, which states, among other things, as
follows:
LIABILITY: ... Each of you also agrees to be jointly and severally (solitarily) liable
for any account deficit resulting from charges or overdrafts, whether caused by you
or another authorized to withdraw from the account, and the costs we incur to collect
the deficit including our reasonable attorneys.

***
ORDER OF PAYMENT - Unless otherwise provided in the Account Information
Statement (see OTHER TERMS section below), if more than one item or order is
presented for payment against the account on the same day and the available balance
of the account is insufficient to pay them all, we may pay any of them in any order
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we choose, even if the order we choose results in greater insufficient funds fees than
if we had chosen to pay them in some other order. Our payment of any item or order
in overdraft does not create any obligation for us to pay any other item or order in
overdraft in the future, and you agree that no course of dealing regarding the
payment of items or orders in overdraft will be created between us.
BancorpSouth also refers Plaintiff to the "About Overdrafts" section of the Account
Infotmation Statement, attached as Exhibit B to Swift's Second Amended Complaint, which
states in part:
An "overdraft" occurs any time a check, ACH, ATM, debit card, bank fee
(including overdraft-related fee) or any other transaction (collectively, a
"Transaction") is presented for payment against an account and the available
balance of the account is insufficient to pay the Transaction. When an
overdraft occurs, we may, at our discretion, refuse the Transaction, or
alternatively, we may choose to pay the Transaction, in which case a negative
account balance will result.

INTERROGATORY NO.9: Describe with particularity each step, including each form of
communication, involved in an electronic debit transaction, beginning with the initiation ofthe
transaction, continuing through your receipt of notice of the dollar amount of the transaction
and authorization of the transaction, and ending with your posting of the transaction to the
customer's account and your assessment of overdraft fee, if any, based on the transaction.
ANSWER TO INTERROGATORY NO. 9: BancotpSouth objects to Interrogatory No. 9
on the grounds that it is vague and ambiguous, especially as to its use of the undefined te1ms and
phrases "electronic debit transaction," "initiation," "receipt," and "notice." BancorpSouth fmiher
objects on the grounds that this Interrogatory is overly broad and unduly burdensome (e.g., the steps
entailed may differ depending on the type of transaction), and to the extent that it calls for
infotmation that is not within the knowledge, custody, or control ofBancotpSouth. BancorpSouth
fmiher objects on the ground that Interrogatory No. 9 is inaccurate to the extent it states that
BancorpSouth is presented with information reflecting the final amount of a transaction prior to or at
the time of initiation or authorization of the transaction.
Subject to and without waiving the foregoing general and specific objections, BancotpSouth
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refers P1aintiffto reasonably available documents that it agrees to produce, pursuant to Fed. R. Civ.
P. 33(d) and subject to the entry of an appropriate protective order, conceming the steps involved in
posting of transactions to customer accounts, for the period of 2003 through the date of the
Interrogatories. BancorpSouth also refers Plaintiff to the Omnibus Motion to Dismiss and/or for
Judgment on the Pleadings and Incorporated Memorandum of Law [DE# 217] at 8-12 (discussing
the authorization and settlement process for electronic debit card transactions), and to
BancorpSouth's Motion to Dismiss Plaintiffs Second Amended Complaint [DE# 1068] in this
matter. See also BancorpSouth's Responses to RFPs 34-36, 41, 69-70. BancorpSouth further states
as follows:
BancorpSouth's processing of debit card transaction (whether a "PIN" or a "signature"
transaction) begins when BancorpSouth's systems receive an inquiry from a credit card processor.
For a signature transaction, the transaction is routed to BancorpSouth via a third-party card
processing vendor ("FDR"). The FDR system detennines whether the transaction is or is not
authorized. Authorization is based on whether the requested transaction exceeds the total of what
the FDR system calculates the customer's account balance to be. FDR initiates a balance inquiry to
BancorpSouth' Stratus system, and subtracts any signature transactions authorized from up to three
prior days that have not "settled." If the requested transaction exceeds the total of the account
balance (as calculated by FDR), the transaction will not be authorized. A signature transaction does
not post to a customer's account, and does not reduce the customer's balance, until the merchant
clears the transaction, which can be several days later. A signature transaction posts to the customer's
account only after that the merchant clears the transaction. Signature transactions post at the end of
the day when all other transactions for that day post, in order from highest dollar amount to lowest
dollar amount. The posting of the transaction occurs on BancorpSouth's account demand deposit
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account system ("DDA'' or "mainframe"). If the transaction at issue causes the customer's account to
be overdrawn or causes an overdrawn account to be further overdrawn, an overdraft fee will be
assessed against the customer's account. The overdraft fee will be charged against the customer's
account on the day following the transaction that triggered the fee.
For debit card "PIN" transactions, the process is similar, but not identical. PIN transactions
are authorized or denied by BancorpSouth's "Stratus" system. Authorization is based on whether the
requested transaction exceeds the total of what the Stratus system calculates the customer's account
balance to be. The Stratus system will include the overdraft limit for that customer if the customer is
emolled in the overdraft payment service. The Stratus system's balance information is regularly
updated by communication withBancorpSouth's DDA system. If the requested transaction exceeds
the total of the account balance (as calculated by Stratus) the transaction will not be authorized. A
PIN transaction posts to the customer's account, on the DDA, at the end of the day when all other
transactions for that day post, in order from highest dollar amount to lowest dollar amount. If the
transaction at issue causes the customer's account to be overdrawn or causes an overdrawn account
to be further overdrawn, an overdraft fee will be assessed against the customer's account. The
overdraft fee will be charged against the customer's account on the day following the transaction that
triggered the fee.
BancorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive,
reasonably available, and non-privileged documents ftuiher detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a further nanative
response is required and/or whether deposition testimony is appropriate on these topics.

INTERROGATORY NO. 10: For each step in the process described in your answer to
Interrogatory No.9, identify each computer system or database used to transmit and/or store
information and for each such database or system, identify its task and function and describe
in detail where and how you retain the information associated with each step and the process
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by which such records or information can be accessed;
ANSWER TO INTERROGATORY NO. 10: In Response to Inten·ogatory No. 10,
BancorpSouth incorporates by reference its specific objections to Intenogatory No. 9.
BancorpSouth further objects to Interrogatory No. 10 on the grounds that it is overly broad, unduly
burdensome, and seeks inf01mation that is neither relevant to any claim or defense in this action nor
reasonably calculated to lead to the discovery of admissible evidence.
Subject to and without waiving the foregoing objections, BancorpSouth refers Plaintiff to
reasonably available documents that it agrees to produce, pmsuant to Fed. R. Civ. P. 33(d) and
subject to the entry of an appropriate protective order, conceming computer systems and databases
conceming electronic debit card transactions, for the time period of 2003 tlu·ough the date of the
Intenogatories. See also BancorpSouth's Responses to RFP Nos. 32-33, 41 and 69-70.
BancorpSouth further states that this IntetTogatory overlaps with Intenogatory No. 9 to a substantial
extent; therefore, BancorpSouth refers Plaintiff to the portions of BancorpSouth's response to
Intenogatory No. 9 that are responsive to this Interrogatory.
BancorpSouth fmiher agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive,
reasonably available, and non-privileged documents further detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a further nanative
response is required and/or whether deposition testimony is appropriate on these topics.
INTERROGATORYNO.ll: On an annual basis for each year since2002 and for e!lch State
in which you maintain customer accounts, state (a) the aggregate total dollar amount of
overdraft fees based on debit card and/or ATM transactions you assessed against your
customers' accounts; (b) the aggregate total dollar amount of overdraft fees based on debit
card and/or ATM transactions assessed against customers accounts that you have forgiven,
waived, reversed or otherwise not collected; and (c) the number of your customers' accounts
· that have been assessed more than one overdraft fee based on debit card and/or ATM
transactions on a single day.
ANSWER TO INTERROGATORY NO. 11: BancorpSouth objects to Intenogatory No.
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11 on the grounds that it is overly broad, unduly burdensome, seeks information that is neither
relevant to any claim or defense in this action nor reasonably calculated to lead to the discovery of
admissible evidence, and falls outside of applicable statutes of limitations. BancorpSouth also
objects to the use of the vague and undefined phrase "overdraft fees based on debit card and/or ATM
transactions." Subject to and without waiving the foregoing general and specific objections, BancorpSouth refers Plaintiff to reasonably available documents and/or data that it agrees to
produce, pursuant to Fed. R. Civ. P. 33(d) and subject to the entry of an appropriate protective order,
conceming the aggregate amounts and number of customer accounts requested, for the time period
of2003 through the date of the Intel1'ogatories. See also BancorpSouth's Responses to RFP Nos. 27
and 28. BancorpSouth further agrees to meet and confer with Plaintiff after Plaintiff reviews such
documents regarding whether a further narrative response is required and/or whether deposition
testimony is appropriate on these topics.
INTERROGATORY NO. 12: Describe in detail how you determine whether to authorize a
debit transaction made on a customer's account. In the event an automated algorithm is used,
describe in detail each factor considered by the algorithm and the weight ascribed to each such
factor.
ANSWER TO INTERROGATORY N0.12: BancorpSouth objects to Interrogatory No.

12 on the grounds that it is vague and ambiguous, especially as it relates to the phrase "authorize a
debit transaction made on a customer's account." BancorpSouth further objects to this Intel1'ogat01y
on the grounds that it is overly broad, unduly burdensome, and seeks inf01mation that is neither
relevant to any claim or defense in this action nor reasonably calculated to lead to the discovery of
admissible evidence.
Subject to and without waiving the foregoing general and specific objections, BancorpSouth
refers Plaintiff to reasonably available documents that it agrees to produce, subject to the ently of an
appropriate protective order, concerning the method by which BancorpSouth detetmines whether or
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not to authorize an electronic debit card transaction, for the time period of2003 through the date of
the Interrogatories. See also BancorpSouth's Response to RFP Nos. 34-36. BancorpSouth fmiher
states that, since 2003, BancorpSouth has provided an "overdraft payment service" with a varying
overdraft limit. A customer can both have an overdraft protection product (such as a linked savings
account, credit card, or line of credit to cover transactions that would overdraw the customer's
checking account) and be enrolled in the overdraft payment service. Under the overdraft payment
service, BancorpSouth provides an amount over and above the customer's available balance for
which BancorpSouth will authorize payment of debit card transactions initiated by the customer.
Under the overdraft payment service, each enrolled account holder has an overdraft limit. The bank
may also, at its discretion, pay an item into overdraft above the overdraft limit. The amount of the
overdraft limit may vary for each customer, and may vary for an individual customer, from statement
period to statement period. The amount of the overdraft limit is affected by such factors as the
length of time the customer's account has been open, the average balance in the account over the
previous 90 days, and the number of times the customer has overdrawn his account in the previous
12 months. For an account enrolled in the overdraft payment service, whether a particular debit card
transaction is authorized or not is dete1mined by comparing the amount of the requested debit card
transaction with the amount in the customer's account (as best BancorpSouth can dete1mine in light
of the uncertainties of what other transactions will be requested or will al1'ive before all of the
transactions post at the end of the banking day) plus the amount of the customer's cul1'ently effective
overdraft limit for the account. If the apparently available balance plus the overdraft limit exceeds
the amount of the requested debit card transaction, the debit card transaction will be authorized; if
the amount of the requested debit card transaction exceeds the apparently available balance plus the
overdraft limit, the transaction will not be authorized.
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Since its inception, the existence of the overdraft payment service has been disclosed to
customers in BancorpSouth's Account Information Statement, among other methods of disclosure.
At all times, a BancorpSouth customer has had the option to remove the overdraft payment service
from his account on request. Although the default rule from 2003 until the effective date of Reg E in
20 I 0 was for an account holder to be emolled in the overdraft payment service unless he opted out,
BancorpSouth changed its policies in 2010 to comply with Reg E. BancorpSouth now requires all
customers to affirmatively opt in to the overdraft payment service for debit card and ATM card
transactions in order to use the service for those transactions.
BancorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive,
reasonably available, and non-privileged documents fut1her detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a fut1her nan·ative
response is required and/or whether deposition testimony is appropriate on these topics.
INTERROGATORY NO. 13: Describe in detail the manner in which your Hogan or RDS (or
equivalent) system operates with regard to the processing of items.
ANSWER TO INTERROGATORY NO. 13:

BancorpSouth objects to

Interrogatory No. 13 on the grounds that it is vague and ambiguous, especially as it relates to the
undefined terms "equivalent" and "processing." BancorpSouth also objects to the use of the
undefined and vague term "Hogan or RDS (or equivalent) system." Subject to and without waiving
the foregoing general and specific objections, BancorpSouth refers Plaintiff to reasonably available
documents that it agrees to produce, pursuant to Fed. R. Civ. P. 33(d) and subject to the ently of an
appropriate protective order, conceming the system(s) it employs, for the time period of 2003
through the date of the IntetTogatories. See also BancorpSouth's Responses to RFP Nos. 41, 69 and
70. BancorpSouth further states that this InteiTogatory overlaps with Intetl'Ogatory No. 9 to a
substantial extent; therefore, BancorpSouth refers Plaintiff to the portions of BancorpSouth's
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response to Interrogatory No. 9 that are responsive to this Intenogatory.
BancorpSouth fmiher agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive,
reasonably available, and non-privileged documents fmiher detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a fmiher nanative
response is required and/or whether deposition testimony is appropriate on these topics.
INTERROGATORY NO. 14: Identify all third parties, other than legal counsel or federal
agencies, who have provided any documents, advice, assistance, proposals, reports, studies or
services of any kind to you in connection with your policies, practices and procedures relating
to the determination or assessment of overdraft fees, or the revenue projected to be derived
from such fees.
ANSWER TO INTERROGATORY NO. 14: BancorpSouth objects to Interrogatory No.

14 on the grounds that it is overly broad, unduly burdensome and seeks information that is not
relevant to any claim or defense in this action and/or not reasonably calculated to lead to the
discovery of admissible evidence. BancorpSouth further objects to Intenogatory No. 14 because it
potentially reaches BancorpSouth's policies, practices, and procedures for, among other things,
setting the amount of an overdraft fee. Subject to and without waiving the foregoing general and
specific objections, BancorpSouth agrees to conduct a reasonable inquiry and identify the requested
third patiies.

******

23

Case 1:09-md-02036-JLK Document 3043-3 Entered on FLSD Docket 11/08/2012 Page 25 of
27

Respectfully submitted this 27th day of June, 2011.

P~ER&DOBBSLLP

Ge:aB~"

Eric Jon Tay1o ·

William J. Holley, II
Georgia Bar No. 362310
David B. Darden
Georgia Bar No. 250341
Danen E. Gaynor
Georgia Bar No. 288210
1500 Marquis Two Tower
285 Peachtree Center Avenue N.E.
Atlanta, Georgia 30303
Telephone: (404) 523-5000
Facsimile: (404)522-8409
Counsel for Defendant Banc01pSouth Bank
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VERIFI<':ATION
I, Jeff Jaggers, being duly sworn, depose'I and say that I am Senior Vice President for
Banco:rpSouth Bank ("BancorpSouth"). I have reyiewed the foregoing Defendant Banco:rpSouth's
i

Responses to Plaintiffs First Set oflnterrogatorie$, which I understand have been compiled from a
number of sources within Banco:rpSouth with the lssistance ofBancorpSouth's counsel. To the best
of my knowledge, information, and belief, thb factual information contained in Defendant
BancorpSouth's Objections and Responses to

P~aintiffs First Set of Interrogatories is true and

accurate.
This 27th day of June, 2011.

Pos\tion: Senior Vice President
Sworn to and subscribed
e thisQrJ day

My Commission Expires:

1986302_1
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the within and foregoing DEFENDANT
BANCORPSOUTH BANK'S RESPONSES TO PLAINTIFF'S FIRST INTERROGATORIES

upon all patties to this matter by depositing a true copy of same in the U.S. Mail, proper postage
prepaid, addressed as follows:
Robert C. Gilbert, Esq.
Alters Law Firm, P.A.
4141 N.E. 2nd Avenue, Suite 201
Miami, Florida 33137
Jeffrey M. Ostrow, Esq.
Jonathan Streisfeld, Esq.
Kopelowitz Ostrow Ferguson Weiselberg Keech!
200 S.W. First Avenue, 12'" Floor
Fort Lauderdale, Florida 33301
Dan'en T. Kaplan, Esq.
Chitwood Harley Hames, LLP
2300 Promenade II
1230 Peachtree Street, NE
Atlanta, Georgia 30309

'ti-

This )7 day ofJ <--\-< , 2011.

s:~~
yay:

Eric Jon
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OaancorRSouth

EXECUTIVE SUMMARY- CUMULATIVE
POTENTIAL ANNUAL BENEFIT:

AF 01- Telephone
Transfers

AF 02 - Overdraft
Protection

BB 01-Retum
Deposit Items

P26.PML.0103

$12.9 TO $13.3

MILLION

$216,000

Despite the availability of a variety of
Introduce a $3 fee for any peopleautomated channels in which account-to- assisted telephone transfers.
account transfers can be made, each
month bank personnel assist customers in
effecting 12,000 transfers via the
telephone.

Each month, over 16,000 transfers are
made under the bank's Overdraft
Protection program. This service is
viewed by customers as insurance
against overdraft and as such has a highperceived value.

Introduce a $5 fee for each transfer
executed under the ODP program.

I

$960,000

The bank offers value-added services to
commercial customers for deposited
items that are returned. These services
are provided at price points that are
inconsistent with its costs to handle
them.

Introduce premium pricing for special
services and instructions.

I

$366,000 to $529,000

This material is confidential and proprietary to EPG. Unauthorized use or reproduction is prohibited
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lsancorR.South

EXECUTIVE SUMMARY- CUMULATIVE
POTENTIAL ANNUAL BENEFIT:

$12.9 TO $13.3 MILLION

AF 09 - Foreign ATM
Charges

Bank customers who use the ATM
machines owned by other financial
institutions generate a direct expense.
Like other banks, BancorpSouth assesses
a fee for the service.

Raise the surcharge associated with
bank customer usage of non-bank
ATMs by 50¢ to $1.50.

$600,000

BB 03 - Hard Code
Waivers: NSF & OD
Charges for Analyzed
Accounts

At present, over 700 Commercial
Analyzed checking accounts have been
systematically marked as exempt from
the charges associated with Insufficient
and Overdraft funds.

Review and validate all existing hard
code waivers, reactivating those that
are unjustified.

$450,000

BB 04 - Hard Code
Waivers: Small
Business Service
Charge

Currently, almost 2,000 Small Business
checking accounts have been
systematically marked as exempt from
service charge.

Review and validate all existing hard
code waivers, reactivating those that
are unjustified.

$153,000

P26.PML.0103
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DlsancorRSouth

EXECUTIVE SUMMARY- CUMULATIVE
POTENTIAL ANNUAL BENEFIT:

AF 12 - Escheatment
Pricing & Practices

$12.9 TO $13.3 MILLION

Not Material

Over the course of a typical year, several
dozen accounts will reach the point of
abandonment as prescribed by statue. At
that stage, any remaining account
balance must be relinquished to the state
in which the account is domiciled.
Provisions have by made by most states
to allow the institution to recover a
handling charge. Today, the bank
assesses such a charge but its application
is both informal and unpublished.

Standardize and enforce, where
permitted, escheatment fees for
accounts that meet the dormant test.

OP 01 - Posting
Sequence

Currently, the bank posts debits to an
account from the Highest-to-Lowest
amount within fours buckets. The
transaction migration that has occurred
means that certain types of transactions
are not being treated uniformly.

Reduce the total number ofbuckets
from 4 to 2.

$3,500,0000

BB 06-FDIC
Expense for Analyzed
Accounts

Currently, the bank discloses the fee for
FDIC expense, however, that fee is not
being assessed.

Activate the fee assessment routine
under the H&S application.

$250,000

P26.PML.0103

Likewise, establish a policy and
practice for escheatment of
abandoned cashier's check balances.
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION

CURRENT CONDITION
In recent years, the banking industry has begun to experience the long anticipated migration from paper-based to
electronic-based transactions. With the shift in the transaction mix quickly approaching parity levels, many
institutions have found the need to revisit their existing policies and practices with respect to how the transactions
are sequenced and posted on their records. They contend that this is necessary in order to ensure greater
consistency between transactions executed through traditional vs. emerging channels, as well as rebalance the risk
that is inherent in certain types of electronic transactions.
In an effort to ensure that its current practices are relevant and represent generally accepted best practices, the
management of BancorpSouth asked EPG to review its present operations and, if necessary, set forth
recommendations for refining its approach.
At present, the bank posts transactions against customer deposit accounts based on the following factors:
• The date in which the transactions occurred,
• The transaction posting priority group - with credit always preceding debits, and
• The transaction amount- generally following a high to low progression based upon the amount.
After collecting and reviewing transaction data for an entire month, a simulation was constructed, which centered
on the posting of 54,315 debits for a five-day period 1 using the bank's current method and a proposed alternative
method.
1

October 7-11, 2002. The total universe included only accounts without overdraft protection regardless of the funding account.

P26.GJS.0203
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Several factors were considered in formulating the proposed solution, including the decrease in the number of
paper-based transactions, maintaining consistency across all delivery and access channels, and the relative
importance of certain transactions to the customer.

EPG SOLUTION
Based upon a review and result of the simulation, EPG recommends that bank use the following modified posting
method:
• Bank-initiated transactions followed by,
• Customer-initiated transactions (high to low dollar amount).

P26.GJS.0203
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION

BENEFITS
This modified method will:
• Ensure consistency across delivery channels,
• Pay additional checks against good funds,
• Improve customer satisfaction assuming that customers typically are more concerned about large dollar
items posting to their account against good funds,
• Decrease returned item costs, and
• Avoid third-party charges to the customer
It is anticipated that the bank will also realize an increase in NSF /OD fee revenue, as more items will be paid into
overdraft or returned. 2

2

Additional information is available in Attaclnnents A, B, C, and D on pages 5-22.
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
BENEFIT ANALYSIS
The following table illustrates the results of our two posting analyses: 3

DESCRIPTION

Paid Against Good Funds:

PROPOSED

COUNT

COUNT

16,386

13,469

Force Pay- Non Chargeable:

4,571

4,594

Force Pay- Within Matrix Limit Non Chargeable:

2,144

2,323

23,101

20,386

Force Pay - Chargeable

2,975

4,001

Force Pay- Within Matrix Limit Chargeable

2,793

4,381

Paid Within Matrix Limit Chargeable

9,430

9,433

16,016

16,114

31,214

33,929

Total Non Chargeable Items:

Returned Within Matrix Limit Chargeable:
Total Chargeable Items:

3

CURRENT

Detailed analysis by transaction code is available in Attaclnnent B.
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
The estimated benefit is as follows:
Change in NSF/OD Volume:
Annualized:
NSF/OD Fee:

POTENTIAL BENEFIT:

P26.GJS.0203

CONFIDENTIAL

2,715
136,836
$29.00

Gross Additional Revenue:

$3,968,244

Estimated Waivers & Refunds(@ 10%):

($396,824)

TOTAL ESTIMATED ANNUAL BENEFIT:

$3,571,420

$3,571,420

This material is confidential and proprietary to EPG. Unauthorized use or reproduction is prohibited
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
ATTACHMENT A: IMPACT ON INDIVIDUAL ACCOUNTS
The impact on individual accounts is illustrated in the following table:

4

NUMBER OF ADDITIONAL
NSF/OD FEES

NUMBER OF
ACCOUNTS

%OF
TOTAL

-1

7

0.05%

0

13,054

89.19%

1

989

6.76%

2

335

2.29%

3

127

0.87%

4

72

0.49%

5

24

0.16%

6

9

0.06%

7

5

0.03%

8

4

0.03%

9

2

0.01%

October 7-11, 2002

P26.GJS.0203
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION

P26.GJS.0203

CONFIDENTIAL

NUMBER OF ADDITIONAL
NSF/OD FEES

NUMBER OF
ACCOUNTS

%OF
TOTAL

10

3

0.02%

11

1

0.01%

12

1

0.01%

16

1

0.01%

32

1

0.01%

33

1

0.01%

TOTAL

14,636

100.00°/o
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
ATTACHMENT B: VOLUME BY TRANSACTION CODE
Current Way
Customer
Type
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial

P26.GJS.0203
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Transaction Disposition
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds

TranCode

REDACTED

REDACTED

REDACTED

REDACTED

Description
Analysis Charge
Returned Dep Item
Force Pay 1
Interbank Transfer Debit
ATM Fee
Returned Dep Item Fee
Stop Hold Charge
NSFOD Charge
ACH Debit
ATM Debit
Cash Check
Over Counter Check
Transit Check
Checking withdrawal
Transfer Dr Customer
MasterMoney Debit
Wirenext Debit
Automatic Loan Pay
Wirenext Fee
Redeposit Item Fee
Analysis Charge
Clarke American Charge
CSC Transfer Debit
Interest Adj Debit
Subtotal

Count
1
52
8
11
16
37
3
229
198
44
326
343
1,444
17
11
87
7
4
14
2
111
9
2
1
2,977

Sum ofAmt
$7.53
$9,390.86
$96,530.24
$268,698.38
$16.00
$200.00
$75.00
$13,375.00
$929,539.34
$4,213.92
$366,430.74
$860,867.85
$2,524,905.91
$92,607.87
$37,718.83
$7,396.27
$561 ,458.61
$4,560.82
$182.00
$4.00
$9,397.50
$223.79
$550.00
$1.07
$5,788,351.53
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New Way
Count
1
52
9
11
6
37
3
236
153
21
172
223
1,481
12
7
50
5
1
14
2
113
6

Sum ofAmt
$7.53
$9,390.86
$96,535.24
$268,698.38
$6.00
$200.00
$75.00
$13,650.00
$1,144,312.97
$1,959.35
$271,719.07
$729,561.98
$3,039,308.56
$80,145.52
$33,667.83
$4,944.85
$540,640.64
$543.04
$182.00
$4.00
$9,437.21
$174.59

1
2,616

$1.07
$6,245,165.69
Page OP01.8
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Case 1:09-md-02036-JLK Document 3043-5 Entered on FLSD Docket 11/08/2012 Page 10 of
22

lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Current Way
Customer
Type
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial

Transaction Disposition
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable

TranCode

REDACTED

REDACTED

REDACTED

Description

Commercial
Commercial
Commercial
Commercial

P26.GJS.0203

CONFIDENTIAL

Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable

REDACTED

Count

Sum ofAmt

13

$10,949.32

13

$10,949.32

ATM Fee

9

$9.00

17

$17.00

Returned Dep Item Fee

12

$56.00

12

$56.00

477

$36,275.00

472

$36,050.00

NSFOD Charge
Wirenext Fee

1

$10.00

1

$10.00

Redeposit Item Fee

1

$2.00

1

$2.00

76

$3,600.30

74

$3,560.59

1
590

$0.04
$50,901.66

1
591

$0.04
$50,644.95

Analysis Charge
Interest Adj Debit

REDACTED

Sum ofAmt

Returned Dep Item

Subtotal
Commercial

Count

New Way

Force Pay 1

1

$5.00

ATM Fee

4

$4.00

6

$6.00

Stop Hold Charge

1

$100.00

1

$100.00

NSFOD Charge

156

$8,550.00

Analysis Charge

5

$213.67

167
3,734

$8,872.67
$5,848,125.86

Subtotal
Subtotal - Non-Chargeable

..

Th1s matenal1s confidential and propnetary to EPG. Unauthonzed use or reproduction 1s proh1b1ted

154
5
166
3,373

$8,500.00
$213.67
$8,819.67
$6,304,630.31
Page OP01.9
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22

lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Current Way
Customer
Type
Commercial
Commercial
Commercial

Transaction Disposition
Force Pay- Chargeable
Force Pay- Chargeable
Force Pay- Chargeable

Commercial

Force Pay- Within Matrix
Limit Chargeable

Commercial

Force Pay- Within Matrix
Limit Chargeable

Commercial

Force Pay- Within Matrix
Limit Chargeable

Commercial

Paid Within Matrix Limit
Chargeable

TranCode

REDACTED

Description
ATM Debit
MasterMoney Debit
Clarke American Charge
Subtotal

REDACTED

ATM Debit

13

$1,022.25

24

$2,124.51

MasterMoney Debit

48

$3,298.16

65

$4,413.17

Clarke American Charge
Subtotal

3
64

$81.07
$4,401.48

6
95

$130.27
$6,667.95

ACH Debit

91

$71,359.74

107

$74,017.35

REDACTED

Count
15
35
8
58

Sum ofAmt
$7,691.25
$3,367.87
$412.10
$11,471.22

New Way
Count
27
55
8
90

Sum ofAmt
$8,843.56
$4,704.28
$412.10
$13,959.94

REDACTED

Commercial

Paid Within Matrix Limit
Chargeable

Cash Check

45

$167,499.75

82

$177,032.86

Commercial

Paid Within Matrix Limit
Chargeable

Over Counter Check

82

$60,778.50

117

$63,219.41

Commercial

Paid Within Matrix Limit
Chargeable

809

$713,819.36

793

$655,721.06

Commercial

Paid Within Matrix Limit
Chargeable

REDACTED Transit Check
Checking withdrawal

1

$2,200.00

REDACTED
Subtotal
Commercial
P26.GJS.0203
OP01.10

CONFIDENTIAL

Returned Within Matrix
Limit Chargeable

ACH Debit

3

$4,880.86

1

$200.00

1,028

$1,015,657.35

1,103

281

$7,572,261.16

310
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$975,071.54
$7,354,829.92
Page
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Case 1:09-md-02036-JLK Document 3043-5 Entered on FLSD Docket 11/08/2012 Page 12 of
22

lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Current Way
Customer
Type
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial

Transaction Disposition
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable

TranCode

REDACTED
REDACTED

REDACTED

REDACTED

Commercial:

REDACTED
Retail
Retail
Retail
Retail
P26.GJS.0203
OP01.11

CONFIDENTIAL

Paid
Paid
Paid
Paid

Against
Against
Against
Against

Good
Good
Good
Good

Funds
Funds
Funds
Funds

Description

Count

Cash Check

80

Over Counter Check
Transit Check

Sum ofAmt

New Way
Count

Sum ofAmt

$145,541.80

197

$230,720.36

115

$3,4 78,4 70.30

200

$3,607,335.26

3,540

$6,731,387.36

3,519

$6,275,083.01

Checking withdrawal

16

$14,538.20

19

$24,319.69

Transfer Dr Customer

1

$100.00

4

$3,951.00

Wirenext Debit

2

$20,817.97

Automatic Loan Pay

3

$4,017.78

4,033

$17,942,298.82

2
4,256

$550.00
$17,521,624.99

Total Non-Chargeable:
Total Chargeable:
Total Items:

3,734
5,183
8,917

$5,848,125.86
$18,973,828.87
$24,821,954.73

3,373
5,544
8,917

$6,304,630.31
$18,517,324.42
$24,821,954.73

Returned Dep Item
Force Pay 1
Force Pay 2
Interbank Transfer Debit

6
1
10

CSC Transfer Debit
Subtotal

26
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$11,563.23
$1,374.60
$147.00
$1,678.00

26
7
1
7

$11,563.23
$1,624.60
$147.00
$1,190.00
Page
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Case 1:09-md-02036-JLK Document 3043-5 Entered on FLSD Docket 11/08/2012 Page 13 of
22

lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Current Way
Customer
Type
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail

Retail
Retail
Retail
P26.GJS.0203
OP01.12

CONFIDENTIAL

Transaction Disposition
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Paid Against Good Funds
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable

TranCode

REDACTED

REDACTED

REDACTED

REDACTED

Description
Miscellaneous Fee
ATM Fee
Returned Dep Item Fee
Stop Hold Charge
NSFOD Charge
ACH Debit
ATM Debit
Cash Check
Over Counter Check
Transit Check
Checking withdrawal
Transfer Dr Customer
MasterMoney Debit
Automatic Loan Pay
Wirenext Fee
Analysis Charge
Clarke American Charge
Safe Deposit Box Charge
CSC Transfer Debit
Interest Adj Debit
Subtotal
Returned Dep Item

REDACTED

Force Pay 1
ATM Fee

Count
1
746
19
9
597
723
3,371
411
944
3,554
27
8
2,841
19
3
3
44
1
4
42
13,410

Sum ofAmt
$70.00
$746.00
$57.00
$325.00
$24,450.00
$128,951.68
$194,188.16
$128,541.29
$136,273.26
$794,188.51
$6,604.09
$3,471.56
$95,769.13
$6,268.63
$32.00
$112.56
$702.11
$32.00
$425.00
$26.14
$1,535,996.95

New Way
Count
1
396
25
10
735
582
2,133
281
585
4,401
16
8
1,553
13
5
3
19
2
4
41
10,854

Sum ofAmt
$70.00
$396.00
$75.00
$350.00
$29,250.00
$134,131.27
$153,534.75
$114,617.09
$130,564.01
$999,053.47
$4,925.86
$4,405.60
$71,031.86
$4,561.44
$52.00
$112.56
$270.94
$50.00
$425.00
$23.74
$1,662,425.42

22

$24,320.28

22

$24,320.28

3

$1,317.82

3

$1,317.82

519
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$519.00

688

$688.00

Page
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Case 1:09-md-02036-JLK Document 3043-5 Entered on FLSD Docket 11/08/2012 Page 14 of
22

lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Current Way
Customer
Type

Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail

Transaction Disposition
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable
Force Pay- Non
Chargeable

TranCode

REDACTED

REDACTED

REDACTED

Description

Retail
Retail
Retail
Retail
Retail
Retail
P26.GJS.0203
OP01.13

CONFIDENTIAL

Sum ofAmt

Count

Sum ofAmt

Returned Dep Item Fee

25

$75.00

23

$69.00

Stop Hold Charge

2

$50.00

1

$25.00

$151 ,275.00

3,246

$145,850.00

3

$32.00

1

$12.00

Analysis Charge

1

$22.73

1

$22.73

Safe Deposit Box Charge

3

$83.00

2

$65.00

Interest Adj Debit

15

$20.68

16

$23.08

$177,715.51

4,003

$172,392.91

NSFOD Charge

3,388

Wirenext Fee
Redeposit Item Fee

Subtotal

Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable
Force Pay- Within Matrix
Limit Non Chargeable

Count

New Way

3,981

Returned Dep Item

6

$3,425.00

6

$3,425.00

Force Pay 1

3

$309.05

2

$59.05

391

$391.00

572

$572.00

10

$30.00

6

$18.00

REDACTED ATM Fee
Returned Dep Item Fee
NSFOD Charge
Safe Deposit Box Charge

1,558
1

This material is confidential and proprietary to EPG. Unauthorized use or reproduction is prohibited

$65,525.00
$43.00

1,562

$66,150.00

1

$43.00
Page
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Current Way
Customer
Type
Retail

Retail
Retail
Retail

Retail
Retail
Retail

Retail
Retail
Retail
Retail
Retail
Retail
P26.GJS.0203
OP01.14

CONFIDENTIAL

Transaction Disposition
Force Pay- Within Matrix
Limit Non Chargeable

TranCode

REDACTED

Force Pay- Chargeable
Force Pay- Chargeable
Force Pay- Chargeable

REDACTED

Force Pay- Within Matrix
Limit Chargeable
Force Pay- Within Matrix
Limit Chargeable
Force Pay- Within Matrix
Limit Chargeable
Paid Within Matrix Limit
Chargeable
Paid Within Matrix Limit
Chargeable
Paid Within Matrix Limit
Chargeable
Paid Within Matrix Limit
Chargeable
Paid Within Matrix Limit
Chargeable
Paid Within Matrix Limit
Chargeable

REDACTED

Description

Count

Sum of Amt

Count

Sum of Amt

Subtotal
Subtotal - Non-Chargeable

8
1,977
19,368

$4.94
$69,727.99
$1 '783,440.45

8
2,157
17,014

$4.94
$70,271.99
$1,905,090.32

ATM Debit
MasterMoney Debit
Clarke American Charge
Subtotal

667
2,197
53
2,917

$43,583.63
$69,376.10
$907.09
$113,866.82

1,179
2,674
58
3,911

$61,807.44
$78,290.91
$998.30
$141,096.65

805

$32,017.32

1,531

$54,446.92

MasterMoney Debit

1,879

$56,568.19

2,690

$72,390.65

Clarke American Charge
Subtotal

45
2,729

$785.37
$89,370.88

65
4,286

$1,125.33
$127,962.90

Interest Adj Debit

ATM Debit

Interbank Transfer Debit

REDACTED

New Way

2

$110.00

5

$598.00

ACH Debit

839

$123,587.06

933

$120,533.96

Cash Check

69

$59,238.90

146

$67,183.01

Over Counter Check

754

$96,350.22

1,028

$95,852.01

6,719

$744,106.26

6,191

$646,411.44

Transit Check
Checking withdrawal

14
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$6,725.39

19

$7,155.50
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
Current Way
Customer
Type
Retail
Retail

Transaction Disposition
Paid Within Matrix Limit
Chargeable
Paid Within Matrix Limit
Chargeable

TranCode

Description
Transfer Dr Customer

REDACTED Automatic Loan Pay

Retail
Retail
Retail
Retail
Retail
Retail
Retail

Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable
Returned Within Matrix
Limit Chargeable

Retail:

P26.GJS.0203
OP01.15

CONFIDENTIAL

REDACTED

$1,212.29

Sum ofAmt

4

$278.25

4
8,330

$954.24
$938,966.41

1,745

$358,886.89

1,792

$356,760.40

Cash Check

78

$21,999.84

131

$27,979.93

Over Counter Check

942

$122,079.34

1,027

$128,286.80

$2,528,399.98

8,878

$2,421 ,229.84

9,197

Transit Check

REDACTED

4

Count

$94.78
$1,031,424.90

ACH Debit

REDACTED

Sum ofAmt

1
8,402

Subtotal
Retail

Count

New Way

Checking withdrawal

17

$18,207.91

23

$19,456.03

Wirenext Debit

1

$300.00

1

$300.00

Automatic Loan Pay

1

$416.80

4

$1,264.53

2

$100.00

2

$100.00

Subtotal

11,983

$3,050,390.76

11,858

$2,955,377.53

Subtotal- Chargeable

26,031

$4,285,053.36

28,385

$4,163,403.49

CSC Transfer Debit

Total Non-Chargeable:
Total Chargeable:
Total Items:

19,368
26,031
45,399

$1 '783,440.45
$4,285,053.36
$6,068,493.81
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$1,905,090.32
$4,163,403.49
$6,068,493.81

17,014
28,385
45,399
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22

lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
ATTACHMENT C: TRANSACTIONS THAT CAUSED ACCOUNTS TO OVERDRAW
CustomerType
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial
Commercial

TranCode

REDACTED
REDACTED

REDACTED

Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
P26.GJS.0203
OP01.16

CONFIDENTIAL

REDACTED

REDACTED

Description
Returned Dep Item
Force Pay 1
NSFOD Charge
ACH Debit
ATM Debit
Cash Check
Over Counter Check
Transit Check
Checking withdrawal
MasterMoney Debit
Analysis Charge
Clarke American Charge
CSC Transfer Debit
Subtotal
Returned Dep Item
Force Pay 1
Interbank Transfer Debit
ATM Fee
Returned Dep Item Fee
Stop Hold Charge
NSFOD Charge
ACH Debit
ATM Debit
Cash Check
Over Counter Check

Current:
Count

%

Proposed:
Count
4
1
26
52
10
78
48
672
12
21
4
2
0
930
24
2
2
13
1
1
327
880
672
82
547

This material is confidential and proprietary to EPG. Unauthorized use or reproduction is prohibited

4
0
26
58
18
96
54
651
15
26

4
1
1
954
24
1
3
16
1
0
423
881
992
115
619

Change
0%
-100%
0%
12%
80%
23%
13%
-3%
25%
24%
0%
-50%
0%
3%
0%
-50%
50%
23%
0%
-100%
29%
0%
48%
40%
13%
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION

CustomerType
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail
Retail

TranCode

REDACTED

REDACTED

REDACTED

P26.GJS.0203
OP01.17

CONFIDENTIAL

Description
Transit Check
Checking withdrawal
Transfer Dr Customer
MasterMoney Debit
Automatic Loan Pay
Clarke American Charge
Safe Deposit Box Charge
CSC Transfer Debit
Interest Adj Debit
Subtotal

Current:
Count
4612
20
3
1224
1
26
3
2
1

Proposed:
Count
4207
24
3
1381

8443

8732

This material is confidential and proprietary to EPG. Unauthorized use or reproduction is prohibited

4
35
2
0
1

%
Change
-9%
20%
0%
13%
300%
35%
-33%
-100%
0%
3%
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
ATTACHMENT D: TRANSACTION CODE LISTING
TranCode
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

P26.GJS.0203
OP01.18

CONFIDENTIAL

Description

Interest Adj Credit
EXC Credit
ACH EXC Credit
ATM EXC Credit
ACH Credit
ATM Credit
ATM POS Credit
OD Protection Credit
Interbank Transfer Credit
Quest Transfer Credit
Deposit
Quest Cash Deposit
Beginning Balance
Beginning Balance
Quest Memo Deposit
lnfoline Transfer Credit
OD Account Closed Credit
POS Credit
Interest Adj Debit
Wirenext Credit
Home Banking Credit
Loan Proceeds
Home Banking Transfer Credit
IOD MMDA Closing
Loan Proceeds Deposit
Returned Dep Item

Debit/Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Credit
Debit
Credit
Credit
Credit
Credit
Debit
Credit
Debit

Post
Priority

20
20
20
20
20
20
20
20
20
20
25
20
1
1

25
20
20
20
30
20
20
20
20
30
25
30

Force
Post
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
Yes
No
No
No
No
Yes
No
Yes
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Chargeable
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N
N

Bank/Customer
Init
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Customer
Customer
Bank
Bank
Customer
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Bank
Bank
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lsancorRSouth

Recommendation OP 01: Posting Priority

Draft

POTENTIAL $3.5 MILLION
TranCode
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

REDACTED
-

P26.GJS.0203
OP01.19

CONFIDENTIAL

Description

Force Pay 1
Force Pay 2
Interbank Transfer Debit
Miscellaneous Fee
ATM Fee
Returned Dep Item Fee
Stop Hold Charge
NSFOD Charge
ACH Debit
ATM Debit
A TM POS Debit
Cash Check
Over Counter Check
Transit Check
Checking withdrawal
Transfer Dr Customer
lnfoline Transfer Debit
MasterMoney Debit
Wirenext Debit
Home Banking Debit
Home Banking Transfer Debit
Taxtel payment
Interbank Transfer Debit (Install & Comm loan) force pay
Automatic Force Pay
ACH Force Pay
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CONFIDENTIAL

Description

Vector4 Debit Adj
Deposit Correction Cr
Deposit Correction Dr
ATM Card Fee
Wirenext Fee
Redeposit Item Fee
Taxtel fee
Wirenext Fee Analysis
Analysis Charge
Homesite Fee
Clarke American Charge
Taxtel Credit
Dividend Income
Safe Deposit Box Charge
No Bounce Deposit
Lock Box Credit
Interest Adj Credit
ACH Credit Online
CSC Transfer Credit
Deposit Online unposted credit
Vector4 Credit Adj
CSC Transfer Debit
Vector4 Debit Adj
Inactive Dormant Closing Debit
Inactive Service Charge
Service Charge Refund
Credit Line Payment
Cr Line Cash Payment

Debit/Credit
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Credit
Debit
Debit
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Debit
Debit
Debit
Debit
Debit
Credit
Credit
Debit
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Credit
Credit
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Description

Credit Line Advance
Credit Line Beginning
Credit Line Beginning
ATM Credit
ATM POS Credit
Beginning Balance
Interest Adj Debit
Loan Proceeds

Debit/Credit
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Debit
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Debit
Credit
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Priority
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10
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1
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Post
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.1:09-MD-02036-JLK
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

)
)
)
)
)

MDLNo.2036
Fourth Tranche

)
)
)
)
)

TillS DOCUMENT RELATES TO:
Shane Swift v. BancorpSouth, Inc.,
S.D. Fla. Case No. 1:10-cv-23872-JLK

DEFENDANT BANCORPSOUTH BANK'S
FIRST SUPPLEMENTAL RESPONSES AND OBJECTIONS
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES
Pursuant to Rules 26 and 33 of

t~e

Federal Rules of Civil Procedure, defendant

BancorpSouth Bank ("BancorpSouth") hereby submits its First Supplemental Responses and
Objections to Plaintiffs First Set oflnterrogatories (the "Responses").
GENERAL RESPONSES AND OBJECTIONS
BancorpSouth hereby incorporates its General Responses and Objections from its Responses
and Objections to Plaintiffs First Set of Interrogatories as if fully set forth herein. BancorpSouth
incorporates each of its general responses and objections into its specific responses and objections
whether or not the general response and objection is specifically mentioned in a

r~sponse

to a

specific interrogatory.
SUPPLEMENTAL RESPONSES TO INTERROGATORIES
INTERROGATORY NO. 11: On an annual basis for each year since 2002 and for each State
in which you maintain consumer accounts, state (a) the aggregate total amount of overdraft
fees based on debit card and/or ATM transactions you assessed against your customers'
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accounts; (b) the aggregate total dollar amount of overdraft fees based on debit card and/or
ATM transactions assessed against customer accounts that you have forgiven, waived,
reversed or otherwise not collected; and (c) the number of your customers' accounts that have
been assessed more than one overdraft fee based on debit card and/or ATM transactions on a
single day.
SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 11:
BancorpSouth objects to Interrogatory No. 11 on the grounds that it is overly broad, unduly
burdensome, seeks information that is neither relevant to any claim or defense nor reasonably
calculated to lead to the discovery of admissible evidence, and falls outside the applicable statute of
limitations. BancorpSouth also objects to the use of the vague and undefined phrase "overdraft fees
based on debit card and/or ATM transactions." Subject to and without waiving the foregoing general
and specific objections, BancorpSouth responds as follows:
(a):

The aggregate total dollar amount of insufficient funds fees and overdraft fees, combined,

assessed on BancorpSouth accounts, arising from all types ofBancorpSouth customer transactions
(including both consumer and commercial accounts) for the year 2002 was $40,763,457. The
aggregate total dollar amount of insufficient funds fees and overdraft fees, combined, assessed on
BancorpSouth accounts, arising from all types of BancorpSouth customer transactions (including
both consumer and commercial accounts) for the year 2003 was $54,793,392. The aggregate total
dollar amount of insufficient funds fees and overdraft fees, combined, assessed on BancorpSouth
accounts, arising from all types ofBancorpSouth customer transactions (including both consumer
and commercial accounts) for the year 2004 was $56,510,653. The aggregate total dollar amount of
insufficient funds fees and overdraft fees, combined, assessed on BancorpSouth accounts, arising
from all types of BancorpSouth customer transactions (including both consumer and commercial
accounts) for the year 2005 was $57,7 65,3 58. The aggregate total dollar amount of insufficient funds
fees and overdraft fees, combined, assessed on BancorpSouth accounts, arising from all types of

2
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BancorpSouth customer transactions (including both consumer and commercial accounts) for the
year 2006 was $63,815,789. The aggregate total dollar amount of insufficient funds fees and
overdraft fees, combined, assessed on BancorpSouth accounts, arising from all types of
BancorpSouth customer transactions (including both consumer and commercial accounts) for the
year 2007 was $70,347,449. The aggregate total dollar amount of insufficient funds fees and
overdraft fees, combined, assessed on BancorpSouth accounts, arising from all types of
BancorpSouth customer transactions (including both consumer and comn1ercial accounts) for the
year 2008 was $70,102,889. The aggregate total dollar amount of insufficient funds fees and
overdraft fees, combined, assessed on BancorpSouth accounts, arising from all types of
BancorpSouth customer transactions (including both consumer and commercial accounts) for the
year 2009 was $64,464,528. The aggregate total dollar amount of insufficient funds fees and
overdraft fees, combined, assessed on BancorpSouth accounts, arising from all types of
BancorpSouth customer transactions (including both consumer and commercial accounts) for the
year 2010 was $61,630,927. The aggregate total dollar amount of continuous overdraft fees for the
year 2010 was $1,652,900.
(b):

The aggregate total dollar amount of insufficient funds fees and overdraft fees combined

(including both commercial and consumer accounts) that BancorpSouth refunded, waived or charged
off for the year 2002 was $5,273,563. The aggregate total dollar amount of insufficient funds fees
and overdraft fees combined (including both commercial and consumer accounts) that BancorpSouth
refunded, waived or charged off for the year 2003 was $6,666,754. The aggregate total dollar
amount of insufficient funds fees and overdraft fees combined (including both commercial and
consumer accounts) that BancorpSouth refunded, waived or charged off for the year 2004 was
$7,4 53,291. The aggregate total dollar amount of insufficient funds fees and overdraft fees combined

3
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(including both commercial and consumer accounts) that BancorpSouth refunded, waived or charged
off for the year 2005 was $6,704,822. The aggregate total dollar amount of insufficient funds fees
and overdraft fees combined (including both commercial and consumer accounts) that BancorpSouth
refunded, waived or charged off for the year 2006 was $7,149,943. The aggregate total dollar
amount of insufficient funds fees and overdraft fees combined (including both commercial and
consumer accounts) that BancorpSouth refunded, waived or charged off for the year 2007 was
$7,8 6 5, 7 53. The aggregate total dollar amount of insufficient funds fees and overdraft fees combined
(including both commercial and consumer accounts) that BancorpSouth refunded, waived or charged
off for the year 2008 was $8,145,533. The aggregate total dollar amount of insufficient funds fees
and overdraft fees combined (including both commercial and consumer accounts) that BancorpSouth
refunded, waived or charged off for the year 2009 was $6,951,839. The aggregate total dollar
amount of insufficient funds fees and overdraft fees combined (including both commercial and
consumer accounts) that BancorpSouth refunded, waived or charged off for the year 2010 was
$6,869,570. The aggregate total dollar amount of continuous overdraft fees refunded for the year
2010 was $76,015.
(c):

BancorpSouth has no information responsive to subsection (c) of Interrogatory No. 11.

4
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Respectfully submitted this 9th day ofl)ecember, 2011.

PARKER, HUDSON, RAINER & DOBBS LLP

~F-

Enc Jon Taylor
Georgia Bar No. 699966
ejt@phrd.cotn
William). Holley, II
Georgia BarNo. :362310
wjh@phrd.com
David B. Darden
Georgia Bar No. 250341
dbd@phrd.cotn
Darren E. Gaynor
Georgia BarNo. 288210
deg@phrd.com
1500 Marquis Two Tower
285 Peachtree Center Avenue N.E.
Atlanta, Georgia 30303
Telephone: (404) 523-5000
Facsimile: ( 404)522-8409

Counsel for Defendant BancorpSouth Bank
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CERTIFICATE OF SERVICE
I hereby certify that I have this day served a copy of the within and foregoing DEFENDANT

BANCORPSOUTH BANK'S FIRST SUPPLEMENTAL RESPONSES AND OBJECTIONS
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES upon all parties to this matter by
depositing a true copy of same in the U.S. Mail, proper postage prepaid, addressed as follows:
Jeffrey M. Ostrow, Esq.
Jonathan Streisfeld, Esq.
Kopelowitz Ostrow Ferguson Weiselberg Keechl
200 S.W. First Avenue, 12th Floor
Fort Lauderdale, Florida 33301
Darren T. Kaplan, Esq.
Chitwood Harley Hames, LLP
2300 Promenade II
1230 Peachtree Street, NE
Atlanta, Georgia 30309
This 9th day ofDecember, 2011.

2184845_ 1
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0 Christmas Club
Christmas Club accounts earn interest at a competitive rate
determined solely by the Bank and is subject to change
weekly. Interest is calculated on the daily ledger balance
using the daily balance method. Interest is accrued daily
and credited yearly in November when a check for the
balance is issued to the customer. If you close your
Christmas Club account before the interest is credited, you
will not receive the accrued interest for the period. Partial
withdrawals from your Christmas Club account are not
permitted. Your account must have a $250 balance at
maturity to earn interest. Balances below $250 forfeit any
accrued interest.

MUSCELLANEOUSCHARGES
Check Printing Charges ................. Charges will
vary based on check design
Official Checks ..............................$5.00
Each Overdraft/Insufficient Item ............... $25.00
Each Stop Payment .......................... $25.00
Each Returned Deposit Item .................... $2.00
Research Fees:
Research Per Hour ......................... $20.00
Photocopies (each) ......................... $1.00
Collection Item Fee ...................$2.00 per item
plus $.20 per $100 with a $20.00 maximum

0 MASTERMONEYTM
BancorpSouth MasterMoney is the convenient plastic card
that looks like a credit card but works like a check,
deducting your purchases from your checking account.
MasterMoney is good for cash purchases anywhere
MasterCard® is accepted. Plus, you get a receipt with
every transaction so there is no problem keeping track of
what you have spent.
Monthly, all transactions are reported on your checking
account statement along with any checks you have
written. A MasterMoney card serves as your ATM card, so
you only have one "checking account card" to carry with
you.
MasterMoney fee ........................ No Charge
There is a fee of $1.00 per transaction when you use your
MasterMoney card at an ATM that belongs to another
bank or financial services company.

0 24-Hour Banking
You may access your BancorpSouth checking account day
and night at literally thousands of ATMs across the United

States with our automated teller card. At BancorpSouth
A1M locations you may make deposits as well as
withdrawals, loan payments and transfers between
accounts.
24-Hour Banking card fee ............ $1.00 per month
There is a fee of $1.00 per transaction when you use your
24-Hour Banking card at an ATM that belongs to another
bank or financial services company.

0 Certificates of Deposit
BancorpSouth Certificates of Deposit offer excellent
returns on investments that can be tailored to fit your exact
needs. Early withdrawal penalties apply to all Certificates
of Deposit and are fully detailed in the Certificate of
Deposit Disclosure available at all BancorpSouth offices.
Minimum Opening Balance ................$1,000.00

POINTS OF SPECIAL EMPHASIS
* Overdrawn accounts are subject to a monthly charge not to
exceed 5% above the current Federal Reserve Discount Rate.
* If you close your Premium Access Checking Account
before interest is credited, you will receive the accrued
interest through the date of closing.
* If you close your Classic Savings Account prior to the
interest being credited, you will receive the interest
through the date of closing.
* If you close your Premium Access Money Market or
Money Market Investment Account prior to the interest
being credited, you will receive the interest through the
date of closing.
*The Daily Balance Method of paying interest uses the
daily balance in calculating the interest on your account.
This method applies a daily periodic rate to the principal in
the account each day. When you deposit checks into any
account at BancorpSouth, interest begins to accrue no later
than the business day we receive credit for the item.
* The Daily Ledger Balance reflects all deposits and
withdrawals regardless of actual collection of funds.
* Overdraft protection is available on checking accounts.
* On interest bearing checking accounts, federal regulations
allow the bank to create checking and savings subaccounts which exist only on the books of the bank and
which allow the bank to make transfers at the close of each
working day. This puts the bank in a more favorable
position concerning reserve requirements, and ultimately
allows us to maintain the most competitive rates we can
pay on your interest bearing checking account. The activity

of the sub-accounts will not be reflected on your bank
statement and will not affect your account balance or the
interest, fees and features of your interest bearing checking
account.
* Electronic debits such as Automatic Teller Machine and
MasterMoneyTM debits along with InfoLine transfers are
not included in your debit item count for calculating
service charges.
*When multiple debit transactions are presented for
payment from your account on a given banking day, your
account may be debited in various categories of
transactions in a descending order by the greatest dollar
amount debit transaction to the least dollar amount debit
transaction. This may result in more items being returned
and/or paid into overdraft, thus causing you to incur fees
for each such item. Since you, as customer and drawer,
have drawn all checks, you should have funds available to
meet all checks drawn by you, therefore you have no basis
for urging one item paid before another. Further, the bank
has the right to first pay items owed to itself or due to itself
and pay items for which it is itself liable ahead of those for
which it is not. A description of the categories, method,
and order of posting/payment is available upon request.

For Account Information

Every Hour! Every Day! Everywhere!
Toll-Free

1-888-797-7711
InfoLine
"The One Number In Banking!"

BRC004

As of January 1, 2001

BXS Swift H-006918
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Dear Customer:
Thank you for choosing BancorpSouth. We are dedicated
to providing world-class financial personal service to our
customers and the communities we serve. We hope you think
of us as your friend as well as your bank.
This brochure is a full disclosure of the fees and charges
that apply to the accounts at BancorpSouth. We think it is
important for you to have a full understanding of these fees
and charges. At the end of this disclosure notice is a section
entitled "Points of Special Emphasis."
\Ve welcome your questions in person or by phone. The
answers are as close as your nearest BancorpSouth office or
by using InfoLine, 1-888-797-7711, our 24-hour account
information line.

on their own who write only a few checks per month or
customers with low activity and low balance.
Monthly maintenance fee ...................... $3.50
First 15 checks or debits ............... NO CHARGE
More than 15 checks or debits .............. $ .25 each
*Accounts receive a monthly statement. Checks and
deposit slips remain on file at the bank. However, copies
may be requested with no charge for the first five (5)
items. In excess of five, per item copy charge is $1.00.

INTEREST BEARING
CHECKING ACCOUNTS

The minimum balance required to open any BancorpSouth
non-interest bearing checking account is $100.

Interest is paid on the collected balance in the account using
the daily balance method of interest calculation. This means
that all the collected funds in your account earn interest each
day. The minimum balance required to open BancorpSouth
interest checking accounts varies by account type. See
individual account descriptions for details.

0 Crown Services

0 Heritage Checking

NON-INTEREST CHECKING

Crown Services is BancorpSouth's premium checking
package, including many popular features such as
unlimited checking, discounts on loans, accidental death
and dismemberment insurance, and travel cash dividends:
Monthly membership fee for individuals .......... $8.50
Monthly membership for family coverage ........ $10.00

0 Regular Checking Account
An $800 minimum daily ledger balance avoids any
monthly service charge. When the minimum daily ledger
balance falls below $800 during a statement cycle, the
monthly service charge will be $8.00.

0 Checking for People Over 65
Service charges on checking ...................NONE
Optional Benefits for People Over 65
Monthly membership for Crown Services for the
individual .................................... $4.25
Monthly membership for Crown Services for family
coverage ....................................$5.00

0 Absolutely Free Checking for Students*
Students love this account because there is no minimum
balance requirement, no monthly service charge, and no
per check charge ... It's "Absolutely Free."
No annual charge for your 24-hour banking card.

0 Value Check*
This account is especially popular with young people out

Heritage Checking is BancorpSouth's prefe1red services
account for our friends who are 50 and over. Heritage
Checking accounts earn interest at a competitive rate
which is determined solely by the Bank and is subject to
change weekly. Interest is earned daily on the collected
balance using the daily balance method and is credited
and compounded monthly. If you close your Heritage
Checking account before the interest is credited, you will
not receive the accrued interest for that period. In addition
to earning interest, Heritage Checking accounts include
accidental death insurance and travel cash dividends.
Minimum opening balance ................... $100.00
Monthly Service Charge with a
minimum daily ledger balance of:
$500 or more ............................... NONE
Below $500 ................................. $8.00

0 Checking+Plus:
Personal & Household Checking
Personal and household checking accounts earn interest at
a competitive interest rate which is determined solely by
the Bank and is subject to change weekly. Interest is
earned on the collected balance using the daily balance
method and is credited and compounded monthly. If you
close your Checking+Plus account before the interest is
credited, you will not receive the accrued interest for that
period.

Minimum opening balance ................. $1,000.00
Monthly Service Charge with a balance of:
$1,000orrnore ............................ NONE
Below $1,000 .............................. $10.00
Per item charges:
First 40 checks or debits ..................... NONE
In excess of 40 checks or debits ........... $ .20 each
First 20 items deposited .....................NONE
In excess of 20 items deposited ............ $ .08 each

0 Premium Access Checking
You can earn a premium rate on your checking account
balance, plus write all the checks you like without
incurring a service charge. With Premium Access
Checking, you earn a premium rate on your checking
account balance of $5,000 or more. You may open an
account with a minimum balance of $5,000 and earn
interest each day your collected balance is $5,000 or more.
A premium rate is established January 1 and July 1 and
will not change during the six month period.
Premium Access Checking Fee ........ NONE if ledger
balance does not fall below $5,000
Should your ledger balance fall below $5,000, a minimum
balance fee of $10 is charged for that statement cycle.

SAVINGS ACCOUNTS
Interest is paid on the collected balance in the account using
the daily balance method of interest calculation. This means
that all the collected funds in your account earn interest each
day. The minimum balance required to open a BancorpSouth
savings account varies by account type. See individual
account descriptions for details.

0 Premium Access Money Market Account
Premium Access Money Market Account is a tiered rate
money market account. The interest rate tiers are as
follows:
Balances less than $2,500
Balances between $2,500 and $9,999
Balances between $10,000 and $49,999
Balances between $50,000 and $99,999
Balances $100,000 and above
Your account earns a competitive rate of interest
determined solely by the Bank and is subject to change
weekly. Interest is paid on the collected balance using the
daily balance method. Should the daily collected balance
fall below $2,500, interest will not be paid. Interest is paid
on a daily basis and compounded monthly. If you close

your Premium Access Money Market Account before the
interest is credited you will receive the interest through the
date of closing. Minimum balance required to open a
Premium Access Money Market Account is $1,000. A
total of six withdrawals may be made each month, of
which three may be by check or debit to third parties.
Monthly Service Charge with a minimum daily ledger
balance of:
$1,000 or more .............................NONE
Below $1,000 ............................... $10.00

0 Personal Money Market Investment Account
Personal Money Market Investment Accounts earn interest
at a competitive rate determined solely by the Bank and is
s-ubject to change weekly. Interest is paid on the collected
b~lance using the daily balance method. Should the daily
collected balance fall below $1,000, the rate of interest
will be the Checking+Plus rate. Interest is available on a
daily basis and is credited and compounded monthly. If
you close your Money Market Investment Account before
the interest is credited you will receive the interest through
the date of closing. Minimum balance required to open a
Money Market Account is $1,000.
A total of six withdrawals may be made each month, of
which three may be by check or debit to third parties.
Monthly Service Charge with a minimum daily ledger
balance of:
$1,000 or more .............................NONE
Below $1,000 ............................... $10.00

0 Classic Savings
A competitive interest rate is paid on the collected balance
using the daily balance method. The rate of interest is
determined solely by the Bank and is subject to change on
a weekly basis. Interest is compounded daily and credited
semiannually. Deposits and withdrawals can be made at
any time. If you close your account prior to the interest
being credited, you will receive interest through the
closing date. Minimum balance required to open a Classic
Savings Account is $100.
Classic Savings Fees to Which You May Be Subject:
*There will be a $1.00 charge for each withdrawal in
excess of six during any six-month cycle, excluding
ATM withdrawals.
* If your balance remains below $25 for 180 consecutive
days with no activity in the account, there will be a
$7.50 maintenance charge.
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to a withdrawal penalty. Your account must have a $250 balance
at maturity to earn interest. Balances below S250 forfeit any
accrued inkrc;t.
Withdrawal Penalty (per withdrawal) ...................................... $5.00

SERVICE FEES
Check Printing Charges ..........................Charges will vmy based on
check design
Ollicial Checks ........................................................................... .$6.00
Each Ovcrdraft!Insufficient Item .............................................. $29.00
Each Stop Paymcnt....................................................................$29.00
Each Returned Deposit Item ......................................................$4.00
Special Statement ........................................................................ $5.00
Research Fccs:
Research Per Hour ..................................................................$20.00
Photocopies (each) ................................................................... $1.00
Collection Item Fee .....................................................$2.00 per item
plus $.20per $100 with a $20.00 maximum
Inactive Account Chm-ges
Checking accounts with no activity and balances below $200 for
90 consecutive days are subject to a $10.00 maintenance charge.
Savings accounts with no activity and balances below $200
for 180 consecutive days are subject to aS 10.00
maintenance charge.
DmmantAccount Charges
AS I 0 per month fee will be charged on dom1ant account~ in
addition to regular applicable fees. No interest vvill be paid
on dorrnant accounts. "Dorn1ant Accotmts" are defmed by
individual state statutes.
Wire Transfer Fees:
Outgoing ..................................................................................$12.00
Incoming ..................................................................................SI0. 00
Foreign .................................................................................... $50.00
Telephone Funds Transfers:
Automated via InfoLine ..........................................NO CHARGE
Assisted by branch personnel ................................................. .$3 .00
Overdraft Protection Fcc (per transfer other than
credit card transfer) ..................$5.00
Credit Card Overdraft Protection
Ifyou have overdraft prote(:tion coverage via either a
BancorpSouth Mru.i:crCard or VISA accoun~ all applicable
credit card fees and interest charges will apply to any amounts
charged to your credit card account a11d transferred to your
checking account. The standard cash advance transaction fees
apply to those transfers (3% ofthc amount of the transfer, v.ith
a minimum of $5.00 and a maximum of $29 .00).

Safe Deposit Box Key Replacement ......................................$60.00
Safe Deposit Box Drilling Fee .............................................$120.00
Sate Deposit Bm Invoice Fcc ..................................................S\0.00
Legal Processing (including levies and garnishments) ..........S25.00
:.J l\1ASTER!VIO:r,;nrnt
Bat1corpSouth \1a,ierMoney is the convenient plastic card that
looks like a credit card but works like a check, deducting your
purchases from your checking account. MasterMoney is good for
cash purchases any·where ~fastcrCard" is accepted. Plus, you get a
receipt with every transaction &a there is no problem keeping track
of what you have spent. Monthly, all transactioTL~ are reported on
your checking account stakment along with any checks you have
written. A:V1aster:Vfoney card serves as your ATiv1 card, so you
only have one "checking account card'' to carry with you.
:\1astcr:\1oncy fcc ........................................................NO GIARGE
There is a fee of S1.50 per transaction when you use your
MasterMoney card at an AThi that belongs to another bank or
financial services compm1y.

'J 24-Hour Banking
You may access your BancorpSouth checking account day and
night at literally thousands of AIMs across the United States with
our automated teller card. At BcmcorpSouth ATM locations you
may make deposits as well as withdrawals, Joan payments and
transfers between accounts.
24-Hour Banking card fee ........................................ $1.00 per month
There is a fee of$1.50 per transaction when you uscyour24-Hour
Banking card at an AThf that belongs to another bank or financial
services company.
:J Certificatcs of Deposit
Ba11corpSouth Certificates ofDeposit offer competitive returns on
investments that can be tailored to fit your exact needs. Early
\\--ithdrawal penalties apply to all Certificates ofDeposit and are
fully detailed in the Certificate ofDeposit Disclosure available at
all BancotpSouth offices.
~finimum Opening Balance ............................................... .$1,000.00

* The Dmly Balance :-..1ethod of paying interest uses the daily
balance in calculating the interest on your account. This method
applies a daily periodic rate to the principal in the accmmt each
day. When you deposit checks into any account at BancorpSouth,
interest begins to accrue no later that1 the business day we receive
credit for the ilem.
* TI1e Daily Ledger Balance retlects all deposits and withdrawals
regardless of actual collection of funds.
* Overdrafr protection is available on checking accounts.
*When multiple debit transactions are presented for payment from
your account on a given banking day, your accow1t may be debited
in various categories of transactions in a descending order by the
greatest dollar amount debit transaction to the least dollar amount
debit transaction. This may result in more items 'being rettuned
and/or paid into overdraft, tlms causing you to incur fees for each
such item. Since you, as customer and drawer, have dra"WTI all
checks, you should have fimds available to meet all checks drav..n
by you, then:fore you have no basis for urging one item paid before
another. Further. the bank has the right to fir;i: pay items owed to
itself or due to itself and pay items for which it is itselfliable ahead
of those lor which it is not
* On i.ntere>i bearing checking accmmts, tederal rcgulati011S allow
the bank to create checking and savings sub-accounts which exist
only on the books of the bank a11d which allow the bank to make
transfers at the close of each working day. This puts tl1e bank in a
more favorable position concerning resetve requirements, and
ultimately allows us to maintain the most competitive rates we can
pay on your interest bearing checking account The activity of the
sub-accounts will not be retlected on your bank statement and will
not affect your account balance or the interest, fees and features of
your interest bearing checking account.
* Electronic debits such as Automated Teller Machine and
MasterMoneyTM debits along with InfoLine 1ransiers are not
included in your debit item count for calculating serv-ice charges.
*All tees and charges are subject to respective state statutes.
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POIXTS OF SPECli\L EMPHASIS

*If you close your Premium Access Checking Account before
interest is credited, you will receive the accrued interest through the
date of closing.
* If you close your Cla.;;sic Savings Account prior to the interest
being credited, you will receive the interest through the date
of closing.
* ff you close your Premiun1 Access Money Market or Money
Market Investment Account prior to the interest being credited, you
will receive the interest through the date of closing.

OaancoJRSouth·
Member FDIC
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:Jear Customer:
Thank you for choosing BancorpSouth. \Ve are dedicated to
providing world-class financial personal service to our customers and
the commw1ities we serve.
This brochure is a full disclosure of the fees and charges that apply
to the accounts at BancorpSouth. We think it is in1portant for you to
have a full w1derstanding of thes.: fees and charges.
We welcome your questions in person or by phone. The answers
are as close as your nearest BancorpSouth oftice or by using
InfoLine, 1-888-797-7711, our 24-hour accOLmt information line.
~0:\'-f.\TEREST CHECKNG

The minimtml balance required to open any BancorpSouth
non-interest bearing checking account is S100.
:] Crown Servicl'S
Crovv11 Services is BancorpSouth's premium checking package,
including many popular features such as unlimited checking,
discOtmts on loans, accidental death and dismembennent
in&1mmce, and travel cash dividends:
Monthly membership fee for individuals .................................. 58.50
?v1onthly membership for flunily coverage ............................$10.00
:J Regular Cht>rking Account
An $800 minimum daily ledger balance avoids any mon1hly
service charge. Wl1en the mininlum daily ledger balance falls
below $800 during a statement cycle, the monthly service charge
will be $8.50.
For customers in Arkansas and Texarkana, Texas, a $600
minimum daily ledger balance avoids any monthly service charge.
\Vhen the rnininum1 daily ledger balance falls below $600 during
a htatemcnt (;ycle, the monthly service charge will be $6.50.

J Checking for People Over 65
Service charges on checking ....................................................i'fONE
Optional Benefits tor People Over 65
:Vfonthly membership for Crown Services for the
individual ......................................................................................$4.25
Monthly membership for Crown Services for fumily
covcmgc ........................................................................................$5.00
:.J Absolutely Free Checking for Students*
Students love this accooot because there is no mininlum
balance requirement, no monthly service charge, and no per check
charge ... Ifs "Absolutely Free" through age 24. No annual charge
for your 24-hour banking card.
:J Value Check*
This accoWJt is e&-pccially popular with yom1g people out on
their own who write only a few checks per month or customers
with low activity and low balance.
Monthly maintenm1ce fee ............................................................$4.00

First 15 checks or debits ............................................. J\0 l'HARGE
More than 15 checks or debits ............................................ S.25 each
"'AccoWJts receive a monthly statement. Checks and deposit slips
remain on file at d1e bank. However. copies may be requested with
no charge for the first five (5) items. In excess of tive, per item
copy charge is S1.00.

INTEREST BEARNG CHECKING ACCOUNTS
Interest is paid on the collected balance in the accoU!lt using the
daily balance method of interest calculation. This means that all
d1e collected funds in your accotmt cam interest each day. The
minimum balance required to O\A-"11 BancorpSouth interest checking
accoU!lts varies by accollllt type. See individual accoU!lt descriptions
for details.
:] Heritage Checking
Heritage (necking is BancorpSouth's preferred services account
tor our friends \Vho are 50 and over. Heritage Checking accoWJts
ean1 interest at a competitive mt~ which is dctemlined solely by
the Bank and is subject to change weekly. Interest is came<! daily
on the collected balance using the daily balance method and is
credited and compoU!lded monthly. If you close your Heritage
Checking account before the interest is cn:dited, you will not
receive the accmed interest for that period. In addition to
eaming interes~ Hcritage Checking accounts include common
carrier accidental death insurance as well as discounts and
special savings.
:Vfinimum opening balance ....................................................$! 00.00
Monthly Service Charge wi1h a mininlum daily ledger
balance of:
S500 or more ..............................................................................NONE
Below $500 ..................................................................................$8.00
':J Heritage Checking Plus
Receive all of the features and benefits of Heritage Checking plus
FREE special membership checks, $10,000 Accidental Death
I nsmance, a Medical Emergency Data Card, hotel room rate
savings up to 5~1o, discOLmt pharmaceuticals through the Rx
Advantagcn' Drug Prognun, savings on eyewcar \vith Coast-toCoast VisiOI1 and other bonuses.
Minimllll1 opening balance ................................................... .$100.00
:\1onthly Service Charge..............................................................$5.00
:.J Checking+Pius: Personal & Household Checking
Personal m1d household checking accoU!lts earn interest at a
competitive interest rate which is detemlined solely by the Bank
and is subject to change weekly. Interest is earned on the collected
balance using the daily balance method and is credited and
compoU!lded monthly. if you close your Checking+ Plus accoU!lt
before the interest is credited, you will not receive the accrued
interest for that period.

:V1inimtmJ opening balance ..................................................$1 ,000.00
Monthly Service Charge with a balance of:
$1,000 or more...................................................................... .1\0l\"E
Below $l,OOO ..........................................................................S10.00
Per item charges:
First 40 checks or debits ........................................................1\0:JE
In excess of 40 checks or debits ...................................S .20 each
First 20 items depo~ited ....................................................... .1\0~E
In excess of20 items deposited ......................................$ .08 each

J Premium Accrss Checking
You can cam a prcmiwn rate on your checking account
balance, plus wTite all the checks you like without incmring a
sentice charge. With Prernitm1 Access Checking, you earn a
pr.:mium rate on your checking account balance of$5,000 or
more. You may open an accmmt with a mininmm balance of
S5,000 and earn interest each day your collected balance is
SS,OOO or more. Acompetitive rate is detemlined sole~' by the
Bank and is subject to change weekly.
Premium Access Checking Fcc ..............................NO.'t"E iflcdger
balance does not fall below $5,000
Should yom ledger balance fall below $5,000, a 1nininlum
balance fcc ofSlO is charged for that statement cycle.

SAV1KGS ACCOUNTS
Interest is paid on the collected balance in the account using the daily
balance method of interest calculation. TlJis means that all the
collected fWJds in your accoWJt cam interest each day. The minimum
balance required to open a BancmpSouth savings accolffit varies by
account type. See individual accow1t des...liptions for details.
'::1 Premium Access Money :Vlarkct Account
Premillll Access Money Market AccOtmt is a tiered rate money
market account. The interest rate tiers are as follows:
Balances bctlveen S2,500 and $9,999
Balances betlvecn $10,000 and S49,999
Balances betlveen S50.000 and $99,999
Balances 5100,000 and above
Your accooot earns a competitive mte of interest detennined solely
by the Bank and is subject to change weekly. Intcre&i is paid on
the collected balance using the daily balance method. Should the
daily collected balance fall below $2,500, interest v.ill not be paid.
Interest is paid on a daily basis and compoU!lded monthly. If you
close your Premium Access Money Market Accum1t before the
interest is credited you will receive the interest through the date of
closing. :Vlinimum balance required to open a Pmmium Access
Money Market Accom1t is $1,000. A total of six wi1hdrawals may
be made each l!l(lnth, of which three may be by check or debit to
third parties.

Monthly Service Chm-ge with a minimum daily ledger
balance o[
Sl,000 or more .........................................................................:·m:m
Below 51,000 ........................................................................... .510.00
Excessive Withdrawal Fee (per withdrawal) ..........................$] 0.00
:J Personal :VIoney Market Investment Account
Pcisonal Money :Yiarkct Investment Accow1t~ cam interest at a
competitive mte deteimined solely by the Bank and is subject to
change weekly. Interest is paid on the collected balance using the
daily balance method. Should tl1e daily collected balance fall
below S1.000, d1c rate of interest will be the Chccking+Plus
mte. Interest is available on a daily basis and is credited and
compounded monthly. If you close your :VIoney Market
Investment AccOLmt before the interest is credited you will receive
the interest through rl1e date of closing. :V1inimum balance required
to open a Money N1arket Accmmt isS 1.000. A rota] of six
withdrawals may be made each month, of which three may be by
check or debit to third parties.
1Yfonthly Service Charge wirl1 a minimtm1 daily ledger
balance ot:
Sl,OOO or more ..........................................................................NONE
Below $1,000 ............................................................................$10.00
Excessive Withdrawal Fee (per wirl1drawal) ..........................$l 0.00
:J Classic Savings
A competitive interest mte is paid on the collected balance using
the daily balance method. The rate of interest is determined solely
by the Bm1k and is subject to change on a weekly basis. Interest
is compoooded daily and credited semiannually. Deposi1s and
wirl1drawals can be made at any time. If you close your account
prior to 1he interest being credited, you will receive interest
through the closing date. Minimum balance required to open a
Classic Savings Account is $100.
Classic Savings Fees to Vlhich You May Be Subject:
*There will be a S5.00 charge tor each withdrawal in excess of
six during any six-month cycle, excluding AINl v.ithdrawals.

:J Ch1i~tmas Club
Christmas Club accoWJts earn interest at a competitive rate
determined solely by the Bank and is subject to change weekly.
Interest is calculated on the daily ledger balance using the daily
balance method. Merest is accrued daily and credited yearly in
November when a check tor the balance is is.~ucd to the customer.
If you close your Christmas Oub account before tl1e interest is
credited, you will not receive the accrued interest for the period.
Partial v,id1drawals from your Chrllitmas Club accoWJt are ~mbject
Continued on Back
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Special Statement ...................................................................... $5.00
Debit Card Replacement Fee ................................................$5.00
Research Fees:
Research Per Hour ................................................................$20.00
Photocopies (each) .................................................................. $1.00
Collection Item Fee ....................................................$2.00 per item
plus$ .20 per $100.00 with a $20.00 maximum
Dormant Checking Account Charges
An $8.50 per month fee will be charged on dormant checking
accounts in addition to regular applicable fees. "Dormant
Accounts" are defined by applicable law.
Wrre Transfer Fees:
Outgoing ................................................................................ $12.00
Incoming ................................................................................ $10.00
Foreign ..................................................................................$50.00
Telephone Funds Transfers:
Automated via InfoLine ..........................................NO CHARGE
Assisted by branch personnel ................................................$3.00
Overdraft Transfer Fee (per transfer) ........................................$5.00
Overdraft Equity Credit Line Fee (per overdraft) ............$5.00
Safe Deposit Box Drilling Fee ..............................................$40.00
Legal Processing (including levies and gamishments) .......... $25.00

Credit Card Overdraft Protection works by charging your
BancorpSouth MasterCard or VISA credit card for cash
advances in the amounts of checks or other transactions
drawn against insufficient funds, with resulting deposits of the
cash advance amounts into your account to cover such checks
or other transactions, up to the credit limit of your credit card.
Credit card fees, interest charges and cash advance charges
will be assessed to your credit card account in accordance
with the terms of your credit card terms and conditions. You
may also avoid Overdraft Item and Insufficient Funds Item
fees on checking accounts by establishing a BancorpSouth
Equity Credit Line, which is a personal line of credit. In the
event of an overdraft, the bank transfers the amount of the
overdraft into your account and charges the amount as an
advance on your Equity Credit Line, up to the limit of your
credit line. An Overdraft Equity Credit Line fee will be
charged to your checking account for each check or other
transaction which is paid by Equity Credit Line Overdraft
Protection. Ask your BancorpSouth customer service
representative about Overdraft Protection. Also, ask a
customer service representative for a copy of our brochure,
"How to Avoid Paying Bank Fees.''

ABOUT OVERDRAFTS
An "overdraft'' occurs any time a check or other transaction
is presented for payment against an account and the available
balance of the account is insufficient to pay the check or transaction. When an overdraft occurs, we may, at our discretion,
return the check and refuse the transaction, or, alternatively,
we may choose to pay the check or transaction, in which case
a negative account balance will result. If we return the check
and refuse the transaction, you will be charged an Insufficient
Funds (NSF) Item fee for each returned check and refused
transaction. If we pay the check or transaction, you will be
charged an Overdraft (OD) Item fee for each check or transaction paid in overdraft.

MasterMoney TM
BancorpSouth MasterMoney is the convenient plastic card that
looks like a credit card but works like a check, deducting your
purchases from your checking account. MasterMoney is good for
cash purchases anywhere MasterCard® is accepted. Plus, you get a
receipt with every transaction so there is no problem keeping track
of what you have spent. Monthly, all transactions are reported on
your checking account statement along with any checks you have
written. A MasterMoney card serves as your ATM card, so you
only have one "checking account card" to carry with you.
MasterMoney fee .................................................... NO CHARGE
There is a fee of $1.50 per transaction when you use your
MasterMoney card at an ATM that belongs to another bank or
financial services company. Such other bank or financial
services company may also charge your account a fee for a
MasterMoney transaction made at its ATM.

Determining whether to pay a check or other transaction in
overdraft is strictly discretionary with us. We are not required
to pay any check or other transaction in overdraft, even if we
have paid overdrafts many times previously and even if we
have permitted an account to remain in an overdrawn status
for an extended period. Also, if more than one check or other
transaction is presented for payment against your account on
the same banking day and the available balance is insufficient
to pay them all, we may pay any of them in any order we
choose, even if the order we choose results in greater
Overdraft Item or Insufficient Funds Item fees than if we had
chosen to pay them in some other order. We may also choose
to first pay checks or other transactions which are payable to
BancorpSouth and our affiliates.
You may avoid Overdraft Item and Insufficient Funds Item
fees on checking accounts through Overdraft Protection.

24-Hour Banking
You may access your BancorpSouth checking account day and
night at literally thousands of ATMs across the United States with
our automated teller card. At BancorpSouth ATM locations you
may make deposits as well as withdrawals, loan payments and
transfers between accounts.
24-Hour Banking card fee .................................... $1.00 per month
There is a fee of $1.50 per transaction when you use your 24Hour Banking card at an ATM that belongs to another bank or
financial services company. Such other bank or financial
services company may also charge your account a fee for a
24-Hour Banking card transaction made at its ATM.

"-

Certi.:ficate of Deposit
BancorpSouth Certificates of Deposit offer competitive returns
on investments that can be tailored to fit your exact needs. Early
withdrawal penalties apply to all Certificates of Deposit and are
fully detailed in the Certificate of Deposit Disclosure available at
all BancorpSouth offices.
Minimum Opening Balance ........................................$1,000.00
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OTHER IMPORTANT INFORMATION
Daily Balance Method of paying interest uses the daily
balance in calculating the interest on your account. This method
applies a daily periodic rate to the principal in the account each
day. When you deposit checks into any account at BancorpSouth,
interest begins to accrue no later than the business day we
receive credit for the item.
11 The Daily Ledger Balance reflects all deposits and withdrawals
regardless of actual collection of funds.
11 On interest bearing checking accounts, federal regulations
allow the bank to create checking and savings sub-accounts
which exist only on the books of the bank and which allow the
bank to make transfers at the close of each working day. This
puts the bank in a more favorable position concerning reserve
requirements, and ultimately allows us to maintain the most
competitive rate we can pay on your interest bearing checking
account. The activity of the sub-accounts will not be reflected on
your bank statement and will not affect your account balance
or the interest fees and features of your interest bearing
checking account.
11 Electronic debits such as Automated Teller Machine and
MasterMoneyTM debits along with InfoLine transfers are not
included in your debit item count for calculating service charges.
111 All fees and charges are subject to applicable Jaw.
• If your account is made subject to garnishment, execution,
levy or any similar legal process, or if your account is made
subject to any legal proceeding in which the Bank is required
to respond, appear or provide records, we may charge you
for each such garnishment, execution levy or proceeding a fee
of $25.00. This fee is in addition to any costs and expenses,
including attorney's fees, to which we are entitled under your
Account Terms and Conditions or applicable law.
11 The

Effective Date: September 1, 2004
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Dear Customer:
Thank you for choosing BancorpSouth. We are dedicated to
providing world-class financial personal service to our customers
and the communities we serve.
This brochure is a disclosure of the fees and charges that apply to
accounts at BancorpSouth. We think it is important for you to have
a full understanding of these fees and charges.
We welcome your questions in person or by phone. The answers
are as close as your nearest BancorpSouth office or by using
InfoLine, 1-888-797-7711, our 24-hour account information line.
Bold text in the following indicates changes from the last edition
of the brochure.
NON-INTEREST CHECKING ACCOUNTS
The minimum balance required to open any BancorpSouth
non-interest bearing checking account is $100.00.
Crown Services
Crown Services is BancorpSouth's premium checking package,
including many popular features such as unlimited checking,
discounts on loans, accidental death and dismemberment insurance, and travel cash dividends:
Monthly membership fee for individuals ............................$8.50
Monthly membership fee for family coverage ..................$10.00
Regular Checking
An $800.00 minimum daily ledger balance avoids any monthly
service charge. When the minimun. daily ledger balance falls
below $800.00 during a statement cycle, the monthly service
charge will be $8.50.
Checking for People Over 65
Service charges on checking .............................................. NONE
Optional Benefits for People Over 65
Monthly membership for Crown Services
for the Individual .................................................................... $4.25
Monthly membership for Crown Services
for Family coverage .............................................................. $5.00
Absolutely Free Checking for Students*
Srudents love this account because there is no minimum balance
requirement, no monthly service charge, and no per check
charge ... it's "Absolutely Free" through age 24. No annual charge
for your 24-hour banking card.
Value Check*
This account is especially popular with young people out on their
o· vn who write only a few checks per month or customers with
low activity and low balance.
Monthly maintenance fee ...................................................... $4.00
First 15 checks or debits ........................................ NO CHARGE
More than 15 checks or debits ...................................... $ .25 each
*Accounts receive a monthly statement. Copies of checks and
d~posit slips remain on file at the bank. Copies may be requested
U1;th nn roh<:Jr£TP. fnr thP. flrct fivp ("'\ ltPmc Tn PYrP<:~ nf fivf' nPr

INTEREST BEARING CHECKING ACCOUNTS
Interest is paid on the collected balance in the account using the
daily balance method of interest calculation. This means that all
the collected funds in your account earn interest each day. The
minimum balance required to open BancorpSouth interest
checking accounts varies by account type. See individual account
descriptions for details.
Heritage Checking
Heritage Checking is BancorpSouth's preferred services account
for our friends who are 50 and over. Heritage Checking accounts
earn interest at a competitive rate, which is deterrniued solely by
the Bank and is subject to change weekly. Interest is earned daily
on the collected balance using the daily balance method and is
credited and compounded monthly. If you close your Heritage
Checking account before the interest is credited, you will not
receive the accmed interest for that period. In addition to
earning interest, Heritage Checking accounts include common
carrier accidental death insurance as well as discounts and
special savings.
Minimum opening balance ..............................................$100.00
Monthly Service Charge with a minimum daily ledger balance of:
$500.00 or more .................................................................. NONE
Below $500.00 ...................................................................... $8.00
Heritage Plus Checking
Receive all of the features and benefits of Heritage Checking plus
FREE special membership checks, $10,000 Accidental Death
Insurance, a Medical Emergency Data Card, hotel room rate
savings up to 50%, discount pharmaceuticals through the Rx
Advantage™ Dmg Program, savings on eyewear with Coastto-Coast Vision and other bonuses.
Minimum opening balance .............................................. $100.00
Monthly Service Charge ...................................................... $5.00
Checking+Plus: Personal & Household Checking
Personal and household checking accounts earn interest at a
competitive interest rate, which is deterrniued solely by the Bank
and is subject to change weekly. Interest is earned on the collected
balance using the daily balance method and is credited and
compounded monthly. If you close your Checking+Plus account
before the interest is credited, you will not receive the accmed
interest for that period.
Minimum opening balance ............................................ $1,000.00
Monthly Service Charge with a balance of:
$1,000.00 or more ..........................................................NONE
Below $1,000.00 ............................................................ $10.00
Per item charges:
First 40 checks or debits ................................................ NONE
In excess of 40 checks or debits ..............................$ .20 each
First 20 items deposited .................................................. NONE
In excess of 20 items deposited ................................$ .08 each

Premium Access Checking
With Premium Access Checking, you eam a premium rate on your
checking account balance of $5,000.00 or more, plus you can
write all the checks you like without incurring a service charge.
You may open an account with a minimum balance of $5,000.00
and earn interest each day your collected balance is $5,000.00 or
more. A competitive rate is determined solely by the Bank and
is subject to change weekly. Interest is earned on the collected
balance using the daily balance method and is credited and
compounded monthly. If you close your Premium Access
Checking account before the interest is credited, you will
receive the accrued interest for that period.
Premium Access Checking fee .......................................... NONE
if ledger balance does not fall below $5,000.00
Should your ledger balance fall below $5,000.00, a minimum
balance fee of $10.00 is charged for that statement cycle.
SAVINGS ACCOUNTS
Interest is paid on the collected balance in the account using the
daily balance method of interest calculation. This means that all
the collected funds in your account earn interest each day. The
minimum balance required to open a BancorpSouth savings
account varies by account type. See individual account descriptions
for details.
Premium Access Money Market Account
Premium Access Money Market Account is a tiered rate money
market account. The interest rate tiers are as follows:
Balances between $2,500 and $9,999
Balances between $10,000 and $49,999
Balances between $50,000 and $99,999
Balances $100,000 and above
Your account earns a competitive rate of interest deterrniued
solely by the Bank and is subject to change weekly. Interest is
accrued on the collected balance using the daily balance method.
Should the daily collected balance fall below $2,500.00, interest
will not be paid. Interest is accmed on a daily basis and is credited
and compounded monthly. If you close your Premium Access
Money Market Account before the interest is credited, you will
receive the interest through the date of closing. Minimum balance
required to open a Premium Access Money Market Account is
$1,000.00. A total of six withdrawals may be made each month, of
which three may be by check or debit to third parties.
Monthly Service Charge with a minimum daily ledger
balance of:
$1,000.00 or more .............................................................. NONE
Below $1,000.00 .................................................................. $10.00
Excessive Withdrawal Fee (per withdrawal) ....................$10.00
Personal i\'loney Market Investment Account
Personal Money Market Investment Accounts earn interest at a
competitive rate determined solely by the Bank and is subject to
change weekly. Interest is accmed on the collected balance using
f-1-.,-,. ...:ln;lu hnlnn..-..c. Tnothrvl C'hnnlrl thao rl<:~1lo f'>A1lc.rotaorllv:tl<:~.nf"ao f'lll
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below $1,000.00, the rate of interest will be the Checking+Plus
rate. Interest is accmed on a daily basis and is credited and
compounded monthly. If you close your Money Market
Investment Account before the interest is credited, you will receive
the interest through the date of closing. Minimum balance
required to open a Money Market Investment Account is
$1,000.00. A total of six withdrawals may be made each month, of
which three may be by check or debit to third parties.
Monthly Service Charge with a minimum daily ledger
balance of:
$1,000.00 or more .............................................................. NONE
Below $1,000.00 ..................................................................$10.00
Excessive Withdrawal Fee (per withdrawal) ....................$10.00
Classic Savings
A competitive interest rate is paid on the collected balance using
the daily balance method. The rate of interest is determined solely
by the Bank and is subject to change on a weekly basis. Interest
is compounded daily and credited semiannually. Deposits and
withdrawals can be made at any time. If you close your account
prior to the interest being credited, you will receive interest
through the closing date. Minimum balance required to open a
Classic Savings account is $100.00.
Classic Savings Fees to which you may be subject:
There will be a $5.00 charge for each withdrawal in excess of
six during any six-month cycle, excluding ATM withdrawals.
Christmas Club
Christmas Club accounts earn interest at a competitive rate
deterrniued solely by the Bank and is subject to change weekly.
Interest is calculated on the daily ledger balance using the daily
balance method. Interest is accmed daily and credited yearly in
November when a check for the balance is issued to you. If you
close your Christmas Club account before the interest is credited,
you forfeit all accmed interest. If the principal balance of your
Christmas Club account is $250.00 or less on the day designated
by the Bank for crediting interest to Christmas Club accounts, you
forfeit all accmed interest. If you make a withdrawal from your
Christmas Club account prior to the date in November when a
check for the balance of the account is issued to you, you will be
charged a fee of $5.00 for each such withdrawal.
SERVICE FEES
Check Printing Charges .................................... Charges will vary
based on check design
Official Checks ........................................................................$6.00
Each Overdraft (OD) Item .................................................. $29.00
Each Insufficient (NSF) Funds Item ..................................$29.00
Each Stop Payment ..............................................................$29.00
Each Returned Deposit Item ..................................................$4.00
Each Returned Check Redeposited ...................................... $3.00
Each Returned Check Special Handling .............................. $6.00
Each Deposit Correction ........................................................$3.00
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Each Stop Payment ..............................................................$30.00
Each Returned Deposit Item .................................................. $4.00
Each Returned Check Redeposited ......................................$3.00
Each Returned Check Special Handling ..............................$6.00
Each Deposit Correction ........................................................$3.00
Special Statement ...................................................................... $5.00
Debit Card Replacement Fee .................................................... $5.00
Research Fees:
Research Per Hour ................................................................ $20.00
Photocopies (each) .................................................................. $1.00
Collection Item Fee ....................................................$2.00 per item
plus$ .20 per $100.00 with a $20.00 maximum
Dormant Checking Account Charges
An $8.50 per month fee will be charged on dormant checking
accounts in addition to regular applicable fees. "Dormant
Accounts" are defmed by applicable law.
Dormant Saving Account Charges
A savings account with a balance below $100 will be
charged an $8.50 monthly fee if dormant in excess of
730 days.
Wrre Transfer Fees:
Outgoing ................................................................................$15.00
Incoming ................................................................................$12.00
Foreign .................................................................................. $50.00
Telephone Funds Transfers:
Automated via InfoLine ..........................................NO CHARGE
Assisted by branch personnel ................................................$3.00
Overdraft Transfer Fee (per transfer) ........................................ $5.00
Overdraft Equity Credit Line Fee (per transfer) ......................$5.00
Safe Deposit Box Drilling Fee ................................................$40.00
Legal Processing (including levies and garnishments) ........ $25.00
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all, we may pay any of them in any order we choose, even if the 3
Hour Banking card at an ATM that belongs to another bank or
order we choose results in greater Overdraft Item or Insufficient
Funds Item fees than if we had chosen to pay them in some other
order. We may also choose to frrst pay checks or other transactions
which are payable to BancorpSouth and our affiliates.
You may avoid Overdraft Item and Insufficient Funds Item fees
on checking accounts through Overdraft Protection. Credit Card
Overdraft Protection works by charging your BancorpSouth
MasterCard or VISA credit card for cash advances in the amounts
of checks or other transactions drawn against insufficient funds,
with resulting deposits of the cash advance amounts into your
account to cover such checks or other transactions, up to the credit
limit of your credit card. Credit card fees, interest charges and
cash advance charges will be assessed to your credit card account
in accordance with the terms of your credit card terms and
conditions. You may also avoid Overdraft Item and Insufficient
Funds Item fees on checking accounts by establishing a
BancorpSouth Equity Credit Line, which is a line of credit. In
the event of an overdraft, the bank transfers the amount of the
overdraft into your account and charges the amount as an advance
on your Equity Credit Line, up to the limit of your credit line. An
Overdraft Equity Credit Line fee will be charged to your
checking account in accordance with the terms of your equity
credit line overdraft protection agreement. Ask your
BancorpSouth customer service representative about Overdraft
Protection. Also, ask a customer service representative for a copy
of our brochure, "How to Avoid Paying Bank Fees."

sented for payment against an account and the available balance of
the account is insufficient to pay the check or transaction. When
an overdraft occurs, we may, at our discretion, return the check
and refuse the transaction, or, alternatively, we may choose to pay
the check or transaction, in which case a negative account balance
will result. If we return the check and refuse the transaction, you
will be charged an Insufficient Funds (NSF) Item fee for each
returned check and refused transaction. If we pay the check or
transaction, you will be charged an Overdraft (OD) Item fee for
each check or transaction paid in overdraft:

MasterMoneyn1
BancorpSouth MasterMoney is the convenient plastic card that
looks like a credit card but works like a check, deducting your
purchases from your checking account. MasterMoney is good for
cash purchases anywhere MasterCard® is accepted. Plus, you get a
receipt with every transaction so there is no problem keeping track
of what you have spent. Monthly, all transactions are reported on
your checking account statement along with any checks you have
written. AMasterMoney card serves as your ATM card, so you
only have one "checking account card" to carry with you.
MasterMoney fee ....................................................NO CHARGE
There is a fee of $1.50 per transaction when you use your
MasterMoney card at an AJM that belongs to another bank or
fmancial services company. Such other bank or fmancial
services company may also charge your account a fee for a
MasterMoney transaction made at its ATM.

Determining whether to pay a check or other transaction in
overdraft is strictly discretionary with us. We are not required to
pay any check or other transaction in overdraft, even if we have
paid overdrafts many times previously and even if we have
permitted an account to remain in an overdrawn status for an
extended period. Also, if more than one check or other transaction
is presented for payment against your account on the same
banking day and the available balance is insufficient to pay them

24·Hour Banldng
You may access your BancorpSouth checking account day and
night at literally thousands of ATMs across the United States with
our automated teller card. At BancorpSouth ATM locations you
may make deposits as well as withdrawals, loan payments and
transfers between accounts.
24-Hour Banking card fee ....................................$1.00 per month
There is a fee of $1.50 per transaction when you use your 24-

ABOUT OVERDRAFTS
An "overdraft" occurs any time a check or other transaction is pre-

'

fmancial services company. Such other bank or fmancial
services company may also charge your account a fee for a
24-Hour Banking card transaction made at its ATM.
Certificate of Deposit
BancorpSouth Certificates of Deposit offer competitive returns
on investments that can be tailored to fit your exact needs. Early
withdrawal penalties apply to all Certificates of Deposit and are
fully detailed in the Certificate of Deposit Disclosure available at
all BancorpSouth offices.
Minimum opening deposit ..........................................$1,000.00
OTHER IMPORTANT ll'WORlviATION
The Daily Balance Method of paying interest uses the daily
balance in calculating the interest on your account. This method
applies a daily periodic rate to the principal in the account each
day. When you deposit checks into any account at BancorpSouth,
interest begins to accrue no later than the business day we
receive credit for the item.
il The Daily Ledger Balance reflects all deposits and withdrawals
regardless of actual collection of funds.
mOn interest bearing checking accounts, federal regulations
allow the bank to create checking and savings sub-accounts
which exist only on the books of the bank and which allow the
bank to make transfers at the close of each working day. This
puts the bank in a more favorable position concerning reserve
requirements, and ultimately allows us to maintain the most
competitive rate we can pay on your interest bearing checking
account. The activity of the sub-accounts will not be reflected on
your bank statement and will not affect your account balance
or the interest, fees and features of your interest bearing
checking account
oElectronic debits such as Automated Teller Machine and
MasterMoneyTM debits along with InfoLine transfers are not
included in your debit item count for calculating service charges.
r~ All fees and charges are subject to applicable law.
!l If your account is made subject to garnishment, execution,
levy or any similar legal process, or if your account is made
subject to any legal proceeding in which the Bank is required
to respond, appear or provide records, we may charge you
for each such garnishment, execution levy or proceeding a fee
of $25.00. This fee is in addition to any costs and expenses,
including attorney's fees, to which we are entitled under your
Account Terms and Conditions or applicable law.
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Dear C .stomer:
Thank you for choosing BancorpSouth. We are dedicated to
pro")ding world-class fmancial personal service to our customers
and the communities we serve.
This brochure is a disclosure of the fees and charges that apply to
accounts at BancorpSouth. We think it is important for you to have
a full understanding of these fees and charges.
We welcome your questions in person or by phone. The answers
are as close as your nearest BancorpSouth office or by using
In!oLine, 1-888-797-7711, our 24-hour account information line.
Bold text in the following indicates changes from the last edition
of the brochure.
NON-INTEREST CHECKING ACCOUNTS
The minimum deposit required to open any BancorpSouth
non-interest bearing checking account is $100.00.
Crown Services
Crown Services is BancorpSouth's premium checking package,
including many popular features such as unlimited checking,
discounts on loans, accidental death and dismemberment insurance, and travel cash dividends:
Monthly membership fee for individuals ............................ $8.50
Monthly membership fee for family coverage .................. $10.00
Regular Checking
An $800.00 minimum daily ledger balance avoids any monthly
service charge. When the minimum daily ledger balance falls
below $800.00 during a statement cycle, the monthly service
charge will be $8.50.
Free Checking*
BancorpSouth's Free Checking account has no monthly main·
tenance fee, no per check charge, and no minimum monthly
balance requirement.
Checking for People Over 65*
Monthly service charges on checking .............................. NONE
Optional Benefits for People Over 65
Monthly membership for Crown Services
for the Individual .................................................................... $4.25
Monthly membership for Crown Services
for Family coverage ..............................................................$5.00
Free Checking for Students*
Students love this account because there is no minimum balance
requirement, no monthly service charge, and no per check
charge ... it's Free through age 24. No annual charge for your
:~.4-hour banking card.
'Talue Check*
This account is especially popular with young people out on their
own who write only a few checks per month or customers with
low activity and low balance.
Monthly maintenance fee ...................................................... $4.00
First 15 checks or debits ........................................ NO CHARGE
l\ilnr<> th~n 1 <; rhPrlf< f1r nPhit~
.$ .25 each
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*Accounts receive a monthly statement. Copies of checks and
In excess of 40 checks or debits .............................. $ .20 each
3
deposit slips remain on file at the bank. Copies may be requested
First 20 items deposited .................................................. NONE
with no charge for the first five (5) items. In excess of five, per
item copy charge is $1.00.
INTEREST BEARING CHECKING ACCOUNTS
Interest is paid on the collected balance in the account using the
daily balance method of interest calculation. This means that all
the collected funds in your account earn interest each day. The
minimum deposit required to open BancorpSouth interest
checking accounts varies by account type. See individual account
descriptions for details.
Heritage Checking
Heritage Checking is BancorpSouth's preferred services account
for our friends who are 50 and over. Heritage Checking accounts
earn interest at a competitive rate, which is determined solely by
the Bank and is subject to change weekly. Interest is earned daily
on the collected balance using the daily balance method and is
credited and compounded monthly. If you close your Heritage
Checking account before the interest is credited, you will not
receive the accrued interest for that period. In addition to
earning interest, Heritage Checking accounts include common
carrier accidental death insurance as well as discounts and
special savings.
Minimum opening deposit ................................................$100.00
Monthly Service Charge with a minimum daily ledger balance of:
$500.00 or more .................................................................. NONE
Below $500.00 ......................................................................$8.00
Heritage Plus Checking
Receive all of the features and benefits of Heritage Checking plus
FREE special membership checks, $10,000 Accidental Death
Insurance, a Medical Emergency Data Card, hotel room rate
savings up to 50%, discount pharmaceuticals through the Rx
Advantage™ Drug Program, savings on eyewear with Coastto-Coast Vision and other bonuses.
Minimum opening deposit ................................................$100.00
Monthly Service Charge ......................................................$5.00
Checking+Plus: Personal & Household Checking
Personal and household checking accounts earn interest at a
competitive interest rate, which is determined solely by the Bank
and is subject to change weekly. Interest is earned on the collected
balance using the daily balance method and is credited and
compounded monthly. If you close your Checking+Plus account
before the interest is credited, you will not receive the accrued
interest for that period.
Minimum opening deposit ............................................ $1,000.00
Monthly Service Charge with a balance of:
$1,000.00 or more ..........................................................NONE
Below $1,000.00 ............................................................ $10.00
Per item charges:
First 40 checks or debits ................................................NONE

In excess of 20 items deposited ................................$ .08 each
Premium Access Checking
With Premium Access Checking, you earn a premium rate on your
checking account deposit of $5,000.00 or more, plus you can write
all the checks you like without incurring a service charge. You
may open an account with a minimum deposit of $5,000.00 and
earn interest each day your collected balance is $5,000.00 or more.
A competitive rate is determined solely by the Bank and is subject
to change weekly. Interest is earned on the collected balance using
the daily balance method and is credited and compounded monthly.
If you close your Premium Access Checking account before
the interest is credited, you will receive the accrued interest for
that period.
Premium Access Checking fee ..........................................NONE
if ledger balance does not fall below $5,000.00
Should your ledger balance fall below $5,000.00, a minimum
balance fee of $10.00 is charged for that statement cycle.
SAVINGS ACCOUNTS
Interest is paid on the collected balance in the account using the
daily balance method of interest calculation. This means that all
the collected funds in your account earn interest each day. The
minimum deposit required to open a BancorpSouth savings
account varies by account type. See individual account descriptions
for details.
Premium Access Money Market Account
Premium Access Money Market Account is a tiered rate money
market account. The interest rate tiers are as follows:
Balances between $2,500.00 and $9,999.00
Balances between $10,000.00 and $49,999.00
Balances between $50,000.00 and $99,999.00
Balances $100,000.00 and above
Your account earns a competitive rate of interest determined
solely by the Bank and is subject to change weekly. Interest is
accrued on the collected balance using the daily balance method.
Should the daily collected balance fall below $2,500.00, interest
will not be paid. Interest is accrued on a daily basis and is credited
and compounded monthly. If you close your Premium Access
Money Market Account before the interest is credited, you will
receive the interest through the date of closing. Minimum deposit
required to open a Premium Access Money Market Account is
$1,000.00. A total of six withdrawals may be made each month, of
which three may be by check or debit to third parties.
Monthly Service Charge with a minimum daily ledger
balance of:
$1,000.00 or more ............................................................. .NONE
Below $1,000.00 ..................................................................$10.00
Excessive Withdrawal Fee (per withdrawal) ....................$10.00

...
Personal Money Market Investment Account
Personal Money Market Investment Accounts earn interest at a
competitive rate determined solely by the Bank and is subject to ;
change weekly. Interest is accrued on the collected balance usinlj.
the daily balance method. Should the daily collected balance fall ·
below $1 ,000.00, the rate of interest will be the Checking+Plus
rate. Interest is accrued on a daily basis and is credited and
compounded monthly. If you close your Money Market
Investment Account before the interest is credited, you will
receive the interest through the date of closing. Minimum deposit
required to open a Money Market Investment Account is
$1,000.00. A total of six withdrawals may be made each month, of
which three may be by check or debit to third parties.
Monthly Service Charge with a minimum daily ledger
balance of:
$1,000.00 or more .............................................................. NONE
Below $1,000.00 ..................................................................$10.00
Excessive Withdrawal Fee (per withdrawal) ....................$10.00
Classic Savings
Acompetitive interest rate is paid on the collected balance using
the daily balance method. The rate of interest is determined solely
by the Bank and is subject to change on a weekly basis. Interest
is compounded daily and credited semiannually. Deposits and
withdrawals can be made at any time. If you close your account
prior to the interest being credited, you will receive interest
through the closing date. Minimum deposit required to open a
Classic Savings account is $100.00.
Classic Savings Fees to which you may be subject:
There will be a $5.00 charge for each withdrawal in excess of
six during any six-month cycle, excluding ATM withdrawals.
Christmas Club
Ch!istmas Club accounts eam interest at a competitive rate
determined solely by the Bank and is subject to change weekly.
Interest is calculated on the daily ledger balance using the daily
balance method. Interest is accrued daily and credited yearly in
November when a check for the balance is issued to you. If you
close your Christmas Club account before the interest is credited,
you forfeit all accrued interest. If the principal balance of your
Christmas Club account is $250.00 or less on the day designated
by the Bank for crediting interest to Christmas Club accounts, you
forfeit all accrued interest. If you make a withdrawal from your
Christmas Club account prior to the date in November when a
check for the balance of the account is issued to you, you will be
charged a fee of $5.00 for each such withdrawal.
SERVICE FEES
Check P1inting Charges ....................................Charges will vary
based on check design
Official Checks ........................................................................$6.00
Each Overdraft (OD) Item ..................................................$30.00
Each Insufficient (NSF) Funds Item ..................................$30.00
Continued on Back
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ABOUT OVERDRAFTS

An "overdraft'' occurs any time a check or other transaction is presented
for payment against an account and the available balance of the account is
insufficient to pay the check or transaction. When an overdraft occurs, we
may, at our discretion, return the check and refuse the transaction, or,
alternatively, we may choose to pay the check or transaction, in which
case a negative account balance will result If we retmn the check and
refuse the tJansaction, you will be charged an Insufficient Funds (NSF)
Item fee for each retJrmed check and refused transaction. Ifwe pay the
check or tJansaction, you will be charged an Overdraft (OD) Item fee for
each check or transaction paid in overdraft.
Detemllnin.g whether to pay a check or other transaction in overdraft is
sb.ictly discretionary with us. We are not required to pay any check or
other transaction in overdraft, even if we have paid overdrafts many times
previously and even ifwe have pennitted an account to remain in an
overdrawn status for an extended period. Also, if more than one check or
other transaction is presented for payment against your account on the
same banking day and the available balance is insufficient to pay them all,
we may pay any of them in any order we choose, even if the order we
choose results in greater Overdraft Item or Insufficient Funds Item fees
than if we had chosen to pay them in some other order. We may also
choose to first pay checks or other b.ansactions which are payable to
BancorpSouth and our affiliates.
You may avoid Overdraft Item and Insufficient Funds Item fees on
checking accounts through Overdraft Protection. Credit Cm·d Overdraft
Protection works by charging your BancmpSouth MasterCard or VISA
credit card for cash advances in the amounts of checks or other
transactions drawn against insufficient funds, with resulting deposits of
the cash advance an10unts into your account to cover such checks or other
transactions, up to the credit limit of your credit card. An Overdraft
Protection credit cai·d transfer fee of 3% of the transfer amount, minimum
$5.00 and maximum $30.00, will be charged for each transfer. Credit card
fees, interest charges and cash advance charges will be assessed to your
credit card account in accordance with your credit card tenns and
conditions. You may also avoid Overdraft Item aild Insufficient Funds
Item fees on checking accounts by establishing a BancmpSouth Equity
Credit Line, which is a line of credit In the event of an overdraft, the
bank transfers the amount of the overdraft into your account and charges
the amount as an advance on your Equity Credit Line, up to the limit of
your credit line. An Overdraft Protection Equity Credit Line transfer fee
of $5.00 will be charged for each transfer amount unless secured by Real
Estate. Equity Credit Line Overdraft Protection may not be available in
Texas. Standard interest charges apply to all t11msfers from the date posted
to your acount Ask your BancmpSouth customer service representative
about Overdraft Protection. Also, ask a cru,iomer setvice representative
for a copy of our brochure "How to Avoid Paying Bank Fees."
MasterMoneyTM
BancorpSouth MasterMoney is the convenient plastic Cai·d that looks like
a credit card but works like a check, deducting your purchases fiom your
checking account. MasterMoney is good for cash plll·chases anywhere
MasterCard~ is accepted. Plus, you get a receipt with evety transaction so
there is no problem keeping track of what you have spent Monthly, all

b.ansactions are reported on your checking account statement along witl1
any checks you have wlitten. A MastetMoney card setves as your AIM
card, so you only have one "checking accollllt Cai'd" to carry with you.
MasterMoney fee ................................................................NO CHARGE
There is a fee of $1.50 per n·ansaction when you use your
MasterMoney card at ail AIM that belongs to another bailk or
financial services company. Such other bank or financial
services compailY may also charge your account a fee for a
MasterMoney transaction made at its AIM
There is a fee of one percent (I%) of the tJ.·ansaction amount if you use
your MasterMoney card for a nansaction in a foreign counb.y. If your
transaction in a foreign counb.y is in a cunency other tl1an U.S.
Dollars, the rate used for converting the transaction to U.S. Dollars
will be the wholesale market rate or any government-mandated rate in
effect on the date that MasterCard processes the tJansaction or any
other rate or method prescribed by the then-cunent MasterCai·d
regulations. Cunency conversion may occur on a date other than
the date of the b.ansaction, and the conversion rate may be affected
accordingly.
Internet Banking and BiU Pay
HomeSite Internet Banking is free with any personal BancorpSonth
Checking or Money Market account. HomeSite Internet Banking
allows you to access balance inquiries, view your statement
infonnation and your canceled checks (even if your statement doesn't
have check images), transfer between accounts, and make payments
on your BancorpSouth line of credit or loan.
Free BiU Pay is also available with any personal BancorpSouth
checking account when you sign up for HomeSite Internet Banking if
you have a combination of either E-mail Statement and Debit Card,
or Direct Deposit and Debit Card. A $4.99 monthly service charge
will be assessed for Bill Pay if the combination is not in effect at
statement time. To receive Bill Pay, you need to enroll in HomeSite
Internet Banking, and then sign up for BiU Pay through HomeSite
Internet Banking. (The Free Bill Pay option listed above is standard
for all customers who register for Bill Pay after August 21, 2006. If
you currently have Bill Pay and would like to change your billing
method, please ask your local customer service representative or call
our lnfoLine at 1-888-797-7711.)
24-Hour Banking
You may access your BancmpSouth checking account day and night at
literally thousailds of ATMs across the United States with our automated
teller card. At BancorpSouth AIM locations you may make deposits as
well as withdrawals, loan payments and b.ansfers between accounts.
24-Hour Banking Cai'd fee ................................................$1.00 per month
There is a fee of$1.50 per transaction when you use your 24Hour Banking card at an AIM that belongs to another bank or
financial setvices company. Such other bank or financial
services company may also charge your account a fee for a
24-Hour Banking card transaction made at its ATM.
Certificate of Deposit
BancotpSouth Certificates of Deposit offer competitive retmns on
invesb.uents that can be tailored to fit your exact needs. Early withdrawal

penalties apply to all Certificates ofDeposit aild are fully
detailed in the Certificate of Deposit Disclosure available at all
BancorpSouth offices.
Minimum opening deposit .......................................................... $1,000.00
Plus Package
The Plus Package is a package of benefits and savings which may be
added to any BancmpSouth personal checking account A fee of$4.50 for
individuals less than 60 years of age or $3.50 for individuals 60 and better
applies and will be deducted from your BancmpSouth personal checking
account on a monthly basis. If you have previously enrolled in the
program and are being charged a fee of $4.50 per month, please notifY a
BancorpSouth representative upon attaining the age of 60, and we will
gladly adjust your monthly fee to the approptiate rate.
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The Daily Balance Method of paying interest uses the daily
balance in calculating the interest on your account. This method
applies a daily petiodic rate to the principal in the account each
day. When you deposit checks into any account at BancorpSouth,
interest begins to accme no later than the business day we
receive credit for the item.
• The Daily Ledger Balance reflects all deposits and withdrawals
regardless of actual collection of funds.
liOn checking accounts, federal regulations allow the bank to create
transaction and savings sub-accounts which exist only on the books
of the bank and which allow the bank to make transfers at the close
of each working day. This puts the bank in a more favorable
position concerning reserve requirements, and ultimately allows us
to maintain the most competitive pricing on your checking account.
The activity of the sub-accounts will not be reflected on your bank
statement and will not affect your account balance or the interest,
fees and features of your checking account.
111 Electronic debits such as Automated Teller Machine and
MasterMoney™ debits along with InfoLine transfers are not
included in your debit item count for calculating service charges.
111 All fees and charges are subject to applicable law.
• If your account is made subject to garnishment, execution, levy or
any similar legal process, or if your account is made subject to any
legal proceeding in which the Bank is required to respond, appear
or provide records, we may charge you for each such garnishment,
execution, levy or proceeding a fee of up to $125.00. This fee is in
addition to any cost and expenses, including reasonable attorney's
fees, which we incur in connection with any of the foregoing.
11
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Dear Customer:
Thank you for choosing BancorpSouth. We are dedicated to providing
world-class financial personal service to our customers and the communities we se1ve.
This brochure is a disclosure of the fees and charges that apply to
accounts at BancmpSouth. We think it is important for you to have a full
understanding of these fees and charges.
We welcome your questions in person or by phone. The answers are as
close as your nearest BancmpSouth office or by using lnfoLine, l-888797-7711, our 24-hour account infonnation line.
Bold text in the following indicates changes fi·om the last edition of the
brochure.
NON-INTEREST CHECKING ACCOUNTS
TI1e minimum deposit required to open any BancorpSouth non-interest
bea~ing checking account is $50.00.
Regular Checking
An $800.00 minimum daily ledger balance avoids any monthly service
charge. When the minimum daily ledger balance falls below S800.00 during a statement cycle, the monthly se1vice charge will be $8.50.
BancSmru.1 Free Checking
The BancSmart Free Checking account has no monthly maintenance fee,
no per check charge and no minimum monthly balance. Combined with a
savings account, free HomeSite Internet Banking, e-mail statements,
combined statements and other services, BancSmart Free Checking is a
complete btu1dle of products positioned to help you strut your relationship
with BancorpSouth. To receive Bill Pay i:i'ee of chm·ge, you must have a
combination of either e-mail statement and debit card or direct deposit
and debit cm·d. A S4.99 monthly scrvice chmge will be assessed for Bill
Pay if the combination is not in effect at statement time. To receive Bill
Pay, you need to enroll in HomeSite Internet Banking and then sign up
for Bill Pay. It is not required that you have HomeSite or Bill Pay to
receive Bm1cSmart Free Checking.
Free Checking for Students*
Students love this account because there is no minimum balance
requirement, no monthly se1vice cha!-ge, and no per check charge ... it's
"Free" through age 24. No annual charge for yonr 24-hour banking card.
*Accounts receive a monthly statement Checks and deposit slips remain
on file at the bank. Copies may be requested with no charge for the first
five (5) items. In excess of five, per item copy charge is $1.00.
INTEREST BEARING CHECKING ACCOUNTS
Interest is paid on the collected balance in the account using the daily
balance method of interest calculation. This means that all the collected
funds in your account eam interest each day. The minin1um deposit
required to open BancorpSouth interest checking accotmts varies by
account type. See individual account descliptions for details.
Heritage Checking
Heritage Checking is BancorpSouth's prefe1red services account for our
friends who m·e 50 and over. Helitage Checking accounts ea1n interest at
a competitive rate, which is detennined solely by the Bank and is subject
to change weekly. Interest is ea1ned daily on the collected balance using
the daily balance method and is credited and compounded monthly. If

you close your Helitage Checking account before the interest is credited,
you will not receive the accrued interest for that peliod. In addition to
ea1ning interes~ Helitage Checking accounts include common carrier
accidental death insnrance as well as discounts and special savings.
Minimum opening deposit... .........................................................$100.00
Monthly Service Cha!-ge with a mininmm daily ledger balance of.
$500.00 or more ..............................................................................NONE
Below $500.00 .................................................................................. $8.00
Interest Plus Checking
The Interest Plus Checking account is a tiered-rate checking account.
The interest rate tiers are as follows:
Balances between $0-$4,999
Balances between $5,000-$9,999
Balances between $10,000-$24,999
Balances between $25,000-$49,999
Balances between $50,000-$99,999
Balances between $100,000 and above
Your account bas unlimited transactions at no extra cost and earns
interest at a competitive rate detennined solely by the Bank and is
subject to change weekly. Interest is calculated based on simple
interest and applied to the daily collected balance. Interest is credited
at statement time, and is not available for early withdrawal.
.Minimum opening deposit ......................................................$1,000.00
Monthly service charge with a balance of:
$1,000.00 or more ...._ ...................................................................NONE
Below $1,000.00 ..............................................................................$10.00
Monthly statements ru.·e itemized and include imaged checks.
SAVINGS ACCOUJ\"TS
Interest is paid on the collected balance in the account using the daily
balance method of interest calculation. The minimum deposit required
to open a BancorpSouth savings account vmies by account type. See
individual account descriptions for details.
Money Market Select
The Money Market Select account is a tiered-rate money market
account. The interest rate-tiers are as follows:
Balances between $0-$9,999
Balances between $10,000-$24,999
Balances between $25,000-$49,999
Balances between $50,000-$99,999
Balances between $100,000-$149,999
Balances between $150,000..$499,999
Balances between $500,000 and above
The Money Market Select account earns interest at a competitive
rate determined solely by the Bank and is subject to change. Interest
is calculated based on simple interest and applied to the daily collected
balance. Interest is credited at statement time; however, the accrued
interest is available for closing withdrawals.
Minimum opening deposit ......................................................$1,000.00
~urn balance ..................................................................$10,000.00
Monthly service charge with a balance of:
$10,000.00 or more .......................................................................NONE
Below $10,000.00 ............................................................................$10.00

Titere will be a $10.00 charge for each withdrawal in excess of six
per month, excluding ATM withdrawals and over-the-counter
transactions. Monthly statements are itemized and include imaged
checks. A BancorpSouth Checking account is required to open
this account.
Personal Money Market
The Personal Money Market account is a tiered rate money market
account. The interest rate tiers are as follows:
Balances between $0-$2,499
Balances between $2,500-$4,999
Balances between $5,000 and above
The Personal Money Market account earns interest at a competitive
rate determined solely by the Bank and is subject to change. Interest
is calculated based on simple interest and applied to the daily collected balance. Interest is credited at statement time; however, the
accrued interest is available for closing withdrawals.
~urn opening deposit ..- .................................................$1,000.00
Monthly service char-ge Vlith a balance of:
$1,000.00 or more ......................................................................... .NONE
Below $1,000.00 ................................................_ ...........................$10.00
There will be a $10.00 char-ge for each withdrawal in excess of six
per month, excluding ATM withdrawals and over-the-counter
transactions. Monthly statements are itemized and include
imaged checks.
Classic Savings
A competitive interest rate is paid on the collected balance using the daily
halance method. The rate of interest is detem1ined solely by the Bank and
is subject to change on a weekly basis. Interest is compounded daily and
credited semiannually. Deposits m1d withdrawals can be made at any time.
If you close yonr account plior to the interest being credited, you will
receive interest through the closing date. Minimum deposit required to
open a Classic Savings account is $100.00. Only a $25.00 opening deposit
is required for children 15 and under to open a "Savings Bug" (classic
savings) accmmt. All other account details apply.
Select Sa'ings Account
The Select Savings account earns interest at a competitive rate
determined solely by the Bank and is subject to change. Interest is
calculated based on semiannual compound and credited semiannually.
Accrued interest is available for early closing withdrawals. A
BancorpSouth checking account is required to open this account.
This account is not available for businesses.
~urn opening deposit ......................................................$1,000.00
Semiannual service charge with a balance of:
$1,000.00 or more ..........................................................................NONE
Below $1,000.00 ..........................................................................-.$15.00
Additional infonnation and fees for Classic and Select
Savings Accounts:
Additional "Memo" statements will be produced if the account bas an
EFf transaction during the month. This is a snapshot statement and
will reflect all acti~ity since the last scheduled semiannual statement.
There will be a $5.00 charge for each withdrawal in excess of six during
any six-month cycle, excluding ATM withdrawals or over-the-counter
transactions. Additional deposits Call be made at any time.

Christmas Club
Clnistmas Club accounts eam interest at a competitive rate determined
solely by the Bank and is subject to change weekly. Interest is calculated
on the daily ledger balance using the daily balm1ce method. Interest is accrued daily and credited yea~·Jy in November when a check for the
balance is issued to you. If you close your Christmas Club account before
the interest is credited, you forteit all aecrued interest. If the principal
balance of your Christmas Club account is $250.00 or less on the day
designated by the Bank for crediting interest to Christmas Club accounts,
you fmfeit all accrued interest If you make a withdrawal fi·om your
Clnistmas Club account prior to the date in November when a check for
the balance of the accmmt is issued to you, you will be charged a fee of
$5.00 for each such withdrawal.
SERVICE fEES
Check P1inting Charges ...................................................Chm·ges will vmy
based on check design
Official Checks .....................................................................................$6.00
Each Overdraft (OD) Item ............................................................. .$32.00
Each Insufficient (NSF) Funds Item ..............................................$32.00
Each Stop Payment ........................................................................... .$32.00
Each Returned Deposit Item ..................... ____..................- ......$5.00
Each Returned Check Redeposited ......................................................$3.00
Each Returned Check Special Handling ..........................................$750
Each Deposit Correction ........................................................................$3.00
Special Statement...- .................._ .......................................................$7 50
Debit Card Replacement Fee ................................................................$5.00
Research Fees:
Research Per Hour .........................................................................$20.00
Photocopies (each) ............................................................................$1.00
Collection Item Fee ................................................................$2.00 per item
plus$ .20 per $100.00 with a $20.00 maxin1um
Donnan! Checking Account Chm-ges
An $8.50 per month fee will be charged on donnant checking
accounts in addition to regular applicable fees. "Dormant
Accounts" m·e defined by applicable law.
Dormant Saving Account Charges
A savings account with a halance below $100 will be charged an
$8.50 monthly fee if donnant in excess of730 days.
Account Closure Fee ............................................................................ $25.00
(for checking accounts closed within 90 days of opening.)
Wire Transfer Fees:
Outgoing ..........................................................................................$15.00
Incoming ..........................................................................................$12.00
Foreign ..............................................................................................$50.00
Telephone Funds Transfers:
Automated via lnfoLine ....................................................NO CHARGE
Assisted by branch personnel............................................................$3.00
Overdraft Protection Equity Credit Line Transfer Fee (Unless secured by
Real Estate) ........................................................................................$5.00
Overdraft Protection Credit Card Transfer Fee ....................................... .3%
of the transfer amount, minun1um $5.00 and maximmn $30.00
Safe Deposit Box Dlilling Fee ............................................................$40.00
Legal Processing (including levies and garnishments) ........Up to $125.00
(see other Important Information Section)
Continued on Back
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EXHIBIT 11

Plus Package
The Plus Package is a package of benefits and savings which may be
added to any BancorpSouth personal checking account. Afee of$4.50
for individuals less than 60 years of age or $3.50 for individuals 60
and better applies and will be deducted from your BancorpSouth personal checking account on a monthly basis. If you have previously
enrolled in the program an dare being charged a fee of$4.50 per
month, please notify a BancorpSouth representative upon attaining
the age of 60, and we will gladly adjust your monthly fee to the appropriate rate.
OTHER IMPORTANT INFORMATION
a The Daily Balance Method of paying interest uses the daily balance in
calculating the interest on your account. This method applies a daily
periodic rate to the principal in the account each day. When you
deposit checks into any account at BancorpSouth, interest begins to
accrue no later than the business day we receive credit for the item.

Case 1:09-md-02036-JLK Document 3043-12 Entered on FLSD Docket 11/08/2012 Page 2 of
5

Accoun·
Informatior
·Statemen
Effective Date: May 10, 2010

a The Daily

Ledger Balance reflects all deposits and withdrawals
regardless of actual collection of funds.

mOn checking accounts, federal

regulations allow the bank to create
transaction and savings sub-accounts which exist only on the books
of the bank and which allow the bank to make transfers at the close of
each working day This puts the bank in a more favorable position
concerning reserve requirements and ultimately allows us to maintain
the most competitive pricing on your checking account. The activity
of the sub-accounts will not be reflected on your bank statement and
will not affect your account balance or the interest, fees and features of
your checking account.

mElectronic debits

such as Automated Teller Machine and MasterCard"
Dobit Card along with Infoline transfers are not included in your debit
item count for calculating service charges.

mAll fees and charges are subject to applicable law.
"If your account is made subject to garnishment, execution, levy or any
similar legal process, or if your account is made subject to any legal
proceeding in which the Bank is required to respond, appear or provide records, we may charge you for each such garnishment, execution, levy or proceeding a fee of up to $125.00. This fee is in addition
to any cost and expenses, including reasonable attorney's fees, which
we incur in connection with any of the foregoing.

• You may not use your account in connection with any business of
placing, receiving or otherwise knowingly transmitting bets or
wagers by any means which involves the use, at least in part, of the
internet, or for any other transaction which is prohibited by Federal
Reserve Regulation GG.

Oaanco
Member FDIC

tf

Right Where You Are
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5 "Overdraft-related Fees") which you may incur.
Order of Payment
If more than one Transaction (whether check,ACH, A1M, debit
card, bank fee, overdraft-related fee or any other transaction) is presented for payment against your account on the same banking day
and the available balance is insufficient to pay them all, we may
decide to pay any or all of them in any order we choose. When we
pay Transactions, we generally choose to pay the largest Transaction
first and the smallest Transaction last. Our choosing this order of
payment for Transactions may result in greater Overdraft-related
Fees than if we had chosen to pay them in some other order or had
chosen not to pay them. We may also choose to first pay Transactions
which are payable to BancorpSouth and our affiliates.
Avoiding Overdraft-related Fees
The best way to avoid Overdraft-related Fees is to manage your
account so that you do not overdraw it. Otherwise, you may avoid
Overdraft-related Fees through one of the Overdraft Protection
products offered by BancorpSouth. Credit Card Overdraft
Protection works by charging your BancorpSouth MasterCard® or
VISA® credit card for cash advances in the amounts of Transactions
drawn against insufficient funds, with resulting deposits of the cash
advance amounts into your account to cover such Transactions, up to
the available cash advance limit of your credit card. Credit card fees,
interest charges, and cash advance charges will be assessed to your
credit card account in accordance with your credit card terms and
conditions. You may also avoid Overdraft-related Fees by establishing a BancorpSouth Equity Credit Line, which is a line of credit. This
form of Overdraft Protection works by charging your Equity Credit.
Line in the amounts of Transactions drawn against insufficient funds,
with resulting deposits of these amounts into your account to cover
such Transactions, up to the available credit limit of your Equity
Credit Line. An Overdraft Equity Credit Line fee and interest
charges will be charged to your Equity Credit Line in· accordance
with the terms of your Equity Credit Line agreement. You may also
avoid Overdraft-related Fees by linking your account to another
checking or savings accoWit you have with BancorpSouth. This form
of Overdraft Protection works by debiting from your other account
the amounts of Transactions drawn against insufficient funds, with
resulting deposits of these amounts into your account to cover such
Transactions, np to the available balance of your other account. A
transfer fee will be charged. It is still possible for your account to
become overdrawn and to incur Overdraft-related Fees even if you
use an Overdraft Protection product, such as when your credit card
or Equity Credit Line reaches its applicable limit or the available
balance of your linked account is depleted and you continue to make
Transactions on your accoWit. Call a BancorpSouth customer service
representative at 1-888-797-7711 to ask about our Overdraft
Protection products. Also, ask a customer service representative for a
copy of our flier, "How to Avoid Paying Bank Fees!'
MasterCard® Debit Card
BancorpSouth MasterCard" !),bit Card is the convenient plastic card
that looks like a crecht card but works like a check, deducting your purchases from your checking accolUlt. MasterCard• !),bit Card is good

for cash purchases anywhere debit MasterCard' is accepted. Plus, you
get a receipt with every transaction so there is no problem keeping
track of what you have spent. Monthly, all transactions are reported on
your checking accolUlt statement along with any checks you have written. AMasterCarcf' !),bit Card serves as your iXIM card, so you only
have one "checking accolUlt card'' to carry with you.
MasterCarcf'IXbit Card Fee .................................. NOCHARGE
There is a fee of $!.50 per transaction when you use your MasterCarcf'
IXbit Card at an iXIM that belongs to another bank or financial services company. Such other bank or financial services company may also
charge your accolUlt a fee for a MasterCarcf' !),bit Card transaction
made at its !XIM. There is a fee of one percent (1 %) of the transaction
arnolUlt 1f you use your MasterCarcf' !),bit Card for a transaction in a
foreign colUltry. If your transaction in a foreign colUltry is in a currency other than U.S. dollars, the rate used for converting the transaction
to U.S. dollars will be the wholesale market rate or any govemmentmandatedrate in effect on the date that MasterCard processes the transaction or any other rate or method prescribed by the then-current
MasterCard regulations. Currency conversion may occur on a date
other than the date of the transaction, and the conversion rate may be
affected accordingly.
Internet Banking and Bill Pay
Internet Banking is free with any personal BancorpSouth checking or
Money Market accolUlt. Internet Banking allows you to access balance
inquiries, view your statement infonnation and your canceled checks
(even if your statement doesn't have check images), transfer between
accolUlts, and make payments on your BancorpSouth line of credit
or loan.
Free Bill Pay is also available with any personal BancorpSouth checking accolUlt when you sign up for Internet Banking if you have a combination of either online statement and debit card or direct deposit and
debit card A$4.99 monthly service charge will be assessed for Bill
Pay if the combination is not in effect at statement time. To receive
Bill Pay, you need to enroll in Internet Banking, and then sign up for
Bill Pay through Internet Banking. (The Free Bill Pay option listed
above is standard for all customers who register for Bill Pay after
August 21, 2006. If you currently have Bill Pay and would like to
change your billing method, please ask your local customer service
representative oreal! our Infoline at 1-888-797-7711.)
24-Hour Banking
You may access your BancorpSouth checking accolUlt day and night at
literally thousands of !XIMs across the United States with our automated teller card. At BancorpSouth !XIM locations you may make deposits
as well as withdrawals, Joan payments and transfers between accolUlts.
24-Hour Banking Card Fee .............................. $1.00 per month
There is a fee of $1.50 per transaction when you use your 24-Hour
Banking card at an iXIM that belongs to another bank or financial
services company. Such other bank or financial services company may
also charge your accolUlt a fee for a 24-Hour Banking card transaction
made at its !XIM.
Certificate of Deposit
BancorpSouth Certificates oflliposit offer competitive returns on
investments that can be tailored to fit your exact needs. Early withdrawal penalties apply to all Certificates ofiXposit.
Minimum opening deposit.. ........................................ $1 ,000.00
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stanchng of these fees and charges.
We welcome yotrr questions in person or by phone. The answers are as
close as yom nearest BancorpSouth office or by using lnfoLine, 1-888797-7711, om 24-hom account information line.
Bold text in the following indicates changes from the last edition of
the Account Information Statement.

INTEREST BEARING CHECKING ACCOUNTS
Interest is paid on the collected balance in the account using the daily
balance method of interest calculation. This means that all the collected funds in your account earn interest each day. The minimwn deposit
required to open BancorpSouth interest checking accounts varies by
account type. See individual account descriptions for details.

NON-INTEREST CHECKING ACCOUNTS
The minimum deposit required to open any Ban corp South non-mterest
bearing checking account is $50.00.

Performance Checking
Performance Checkmg is om special rate bonus checking account
which earns a Bonus Rate on your balance from $0-$30,000 and special fUM benefits when you meet each of the following 4 requirements
during yotrr statement period on yotrr Performance Checking account:
I. Have at least 1 ACHdebit orcrecht; 2. Have at least 12 debit card
purchase transactions; 3. Be enrolled in online statement; 4. Be
enrolled in Internet Banking.
If you meet all4 of the requirements during a statement peliod, then
your Performance Checking account balance from $0 to $30,000 will
earn a Bonus Rate Annual Percentage Yield (APY) and that portion of
yotrr Performance Checking account balance in excess of $30,000 will
earn a Standard Rate APY. Additionally, if you meet all4 of the requirements at all times drning a statement period, then at the end of each
statement peliod, for the first 51ITM transactions you make at a nonBancorpSouth 1ITM drning that peliod, we Will refund the $1.50 nonBancorpSouth fUM fee and will credit your account an adchtional $2.00
against charges imposed by the owner of the non-BancorpSouth fUM
(a total of $3.50 in refunds and credits for the first 5 such transactions
drning the statement peliod). fUM fee refunds and creclits will never
exceed $17.50 in any statement peliod. If you do not meet all 4 of
these requirements at all times drning the statement period, then you
will earn the Standard Rate on all balances. Personal accounts only.
Rates are subject to change at the bank's discretion without notice.
Fees may reduce earnings.
Minimwn opening deposit ........................................... $50.00
UnlirrutedDeposits and Withdrawals
No minimwn balance or monthly service charge

Regular Checking
An $800.00 minimwn daily ledger balance avoids any monthly service charge. When the minimwn daily ledger balance falls below
$800.00 drning a statement cycle, the monthly service charge will be
$8.50.
BancSmart Free Checking
The BancSmmt Free Checking accOlmt has no monthly maintenance
fee, no per check charge and no rrunimwn monthly balance. Combined
with a savings account, free Internet Banking, online statements,
combined statements and other services, BancSmart Free Checking is a
complete bundle of products positioned to help you start yom relationship with BancorpSouth. To receive Bill Pay free of charge, you must
have a combination of either online statement and debit card or clirect
deposit and debit card. A$4.99 monthly service charge will be
assessed for Bill Pay if the combination is not in effect at statement
time. To receive Bill Pay, you need to enroll in Internet Banking and
then sign up for Bill Pay. It is not required that you have Internet
Banking or Bill Pay to receive BancSmart Free Checking.
Free Checking for Students*
Students love this account because there is no minimwn balance
requirement, no monthly service charge, and no per check charge ...
it's "Free" through age24.
Second Chance Checking*
Second Chance Checking is a special checking account for those inclividuals who may not have a perfect check-writing history with
ChexSystems. (If you've ever had a checking account that was overdrawn when it was closed or have written bad checks in the past, your
name may appear on the national ChexSystems list used by banks to
approve individuals for checking accounts.) BancorpSouth doesn't
approve everyone for a Second Chance Checking account, only those
individuals that don't have a significant ChexSystems history.
Second Chance Checking helps you to build your good check writing
history and work toward a standard BancorpSouth checking accountmany without a monthly fee. If your account is in good standing after
one year (no overdrafts or bad checks), you may request a standard
BancorpSouth checking account.
Second Chance Checking gives you unlimited check-writing privileges with a standard monthly service charge and is subject to
BancorpSouth's standard deposit policies and fees and may be closed
anytime for any reason of delinquency (bad check Wiiting, overdrafts,
etc.) or fraud.
Monthly service charge regardless of balance .................... $6.99
*Accounts receive a monthly statement. Check images remain on file

Heritage Checking
He1itage Checking is BancorpSouth's preferred services account for om
fliends who are 50 and over. Helitage Checking accounts earn interest
at a competitive rate, which 1S determined solely by the Bank and is
subject to change weekly. Interest is earned daily on the collected balance using the daily balance method an dis credited and compounded
monthly. If you close your Helitage Checking account before the interest is credited, you will not receive the accrued interest for that peliod.
In addition to earning interest, Helitage Checking accounts include
common carrier accidental death msurance as well as discounts and special savings.
Mmimwn opening deposit .......................................... $50 .00
Monthly Service Charge with a minimwn daily ledger balance of:
$500.00 or more ....................................................... NONE
Below$500.00 ......................................................... $8.00
Interest Plus Checking
The Interest Plus Checking account is a tiered-rate checking account.
The interest rate tiers are as follows:
Balances between $0-$4,999
Balances between $5,000-$9,999
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Balances between $10,000-$24,999
Balances between $25,000-$49,999
Balances between $50,000-$99,999
Balances $100,000 and above
Your account has unlimited transactions at no extra cost and earns
interest at a competitive rate determined solely by the Bank and is subject to change weekly. Interest is calcUlated based on simple interest
and applied to the daily collected balance. Interest is credited at statement time an dis not available for early withdrawal.
Minimum opening deposit ...................................... $1 ,000.00
Monthly service charge with a balance of:
$1,000.00ormore .................................................... NONE
Below$1,000.00 ..................................................... $10.00
Monthly statements are itemizedandmclude imaged checks.
SAYINGS ACCOUNTS
Interest is paid on the collected balance in the accotmt using the daily
balance method of interest calculation. The minimum deposit required
to open a BancorpSouth savings account varies by account type. See
individual account descriptions for details.
Money Market Select
The Money Market Select account is a tiered-rate money market
account. The interest rate tiers are as follows:
Balances between $0-$9,999
Balances between $10,000-$24,999
Balances between $25,000-$49,999
Balances between $50,000-$99,999
Balances between $100,000-$149,999
Balances between $150,000-$499,999
Balances $500,000 and above
The Money Market Select account earns interest at a competitive rate
determined solely by the Bank and is subject to change. Interest is calculated based on simple interest and applied to the daily collected balance. Interest is credited at statement time; however, the accrued interest is available for closing withdrawals.
Minimum opening deposit ..................................... $1 ,000.00
Minimum balance ................................................ $10,000.00
Monthly service charge with a balance of:
$10,000.00 or more ................................................... NONE
Below$10,000.00 .................................................... $10.00
There will be a $10.00 charge for each withdrawal in excess of six per
month. Monthly statements are itemized and include imaged checks. A
BancorpSouth checking account is required to open this account.
Personal Money Market
The Personal Money Market account is a tiered-rate money market
account. The interest rate tiers are as follows:
Balances between $0-$2,499
Balances between $2,500-$4,999
Balances $5,000 and above
The Personal Money Market account emus interest at a competitive
rate determined solely by the Bank and is subject to change. Interest is
calculated based on simple interest and applied to the daily collected
balance. Interest is credited at statement time; however, the accrued
interest is available for closing withdrawals.
Minimum opening deposit ..................................... $1 ,000.00
Monthly service chm·ge with a balance of:
$1 ,000.00 or more .... ............... ..... . ......................... NONE
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Classic Savings
Interest is paid on the collected balance using the daily balance
method. The rate of interest is determined solely by the Bank and is
subject to change on a weekly basis. Interest is compounded daily and
credited semiannually DepoSits and withdrawals can be made at any
time. If you close your account prior to the interest being credited, you
w11l receive interest through the closing date. Minimum deposit
required to open a Classic Savings account is $50.00. Only a $25.00
opening deposit is required for children 15 and under to open a
"Savings Bug" (Classic Savings) account. All other account details
apply. There will be a$5.00 charge for each withdrawal in excess of six
during any six-month cycle.
Select Savings Account
The Select Savings account earns interest at a rate determined solely by
the Bank and IS subject to change. Interest is calculated based on semiannual compoundandcreditedsemiannually. Accrued interest is availableforem·ly closing withdrawals. ABancorpSouth checking account
is required to open th1s account. This account is not available for businesses.
Minimum opening deposit ...................................... $! ,000.00
Semiannual service charge with a balance of:
$1 ,000.00 or more ...................................................... NONE
Below$1,000.00 ...................................................... $15.00
Additionalmformation and fees for Classic and Select Savings
Accounts:
Add!t10nal "Memo" statements will be produced if the account has an
EFT transaction during the month. This is a snapshot statement and
will reflect all activity since the last scheduled semiannual statement.
There will be a $5.00 charge for each withdrawal in excess of six during
any six-month cycle.
Performance Savings
Performance Savings is our special rate bonus savings account which
earns a Bonus Rate on your entire balance when you meet each of the
following requirements dming your interest cycle on your Performance
Savings account:
I. Transfer at least $50 into your Performance Savings account each
interest cycle electronically via ACHor Internet Banking Transfer.
2. Combine your Performance Savings statement with your
BancorpSouth Checking account statement (you will no longer receive
a separate statement for your Performance Savings account).
If you meet both the requirements above during your statement period,
your entire balance for that interest cycle will earn the Bonus Rate
Annual Percentage Yield (APY). Pe1formance Savings not only pays
you a Bonus Rate, but also helps you save with the $50 per interest
cycle transfer requirement. APerformance Checking account is required
to open as part of our "Perfonnance Banking" package of services.
Interest IS paid monthly on the collected balance in the account using
the daily balance method of interest calculation. Rates are subject to
change at the bank's discretion without notice. Fees may reduce earnings.
Mmimtun opening deposit .......................................... $50.00
Minimum monthly balance ........................................ $50.00
Monthly service clmge if balance falls below minimtml .... $2.50

ing the monthly interest cycle.

Christmas Club
Christmas Club accounts earn interest at a rate determined solely by the
Bank and is subject to change weekly. Interest is calculated on the
daily ledger balance using the daily balance method. Interest is accrued
daily and credited yearly in November when a check for the balance is
issued to you. If you close your Christmas Club account before the interest is credited, you forfeit all accrued interest. If the principal balance of
your Christmas Club account is $250.00 or less on the day designated
by the Bank for crediting interest to Christmas Club accounts, you forfeit all accrued interest. If you make a withdrawal from your Christmas
Club account prior to the date in November when a check for the balance of the account is issued to you, you will be charged a feeof$5.00
for each su:h withdrawal.
SERVICE FEES
Check Printing Charges ........ Charges will vary based on check design
Official Checks ................................................................ $6.00
Each Overdraft (OD) Item ................................................................$35.00
Each Insufficient (NSF) Funds Item ................................................$35.00
Continuous Overdraft Fee ..................................................................$25.00
for each period of ten (10) days or longer that your account is
continuously in overdraft, charged on the tenth (lOth) day
Overdraft Equity Credit Line Fee ...............................$7.50 per transfer
Overdraft Transfer Fee from Credit Card ..................................See your
credit card agreement
Overdraft Transfer Fee from Eligible Deposit Account ..................$7.50
per transfer
Each Stop Payment ..............................................................................$35.00
Each ACH Stop Payment of Future Items ......................................$35.00
and then a $5.00 monthly charge for each month after the sixth
month in which stop payment remains in effect
Each Returned Deposit Item ................................................ $7 .00
Each Returned Check Redeposited ........................................ $3.00
Each Returned Check Special Hanclling .................................. $7 .50
Each Deposit Correction ................................................... $3 .00
Special Statement ............................................................ $7.50
Debit Card Replacement Fee ................................................ $5.00
Research Fees:
Research Per Hour ..................................................... $20 .00
Photocopies (each) ...................................................... $1.00
Collection Item Fee ..................................................... the cost
of processing the collection letter with a $20 minimum.
Dormant Checking Account Charges .................................... $8 .50
An $8.50 per month fee will be charged on dormant accounts.
"Dormant Accounts" are defined by applicable law.
Dormant Savings Account Charges .................................... $8.50
An $8.50 per month fee will be charged on do1mant accounts.
"Dormant Accounts" are,defined by applicable law.
90 Day Account Closure Fee .............................................. $25 .00
(Fee charged on checking accounts closed within 90 days of opening.)
Wire Transfer Fees:
Outgoing ............................................................... $15 .00

Incoming ............................................................ $12,0
Foreign ................................................................ $50 .0 '
Telephone Funds Transfers:
Automated via Info Line ........................................ NO CHARG
Assisted by branch or InfoLine personnel.. ....................... $3 .0
Safe Deposit Box Drilling FeeMissotni ............................................ $85.00
All other states .......................... $75.0
Legal Processing ................................................. Up to $125.01
(see Other Important Information section)
ABOUT OVERDRAFTS
An "overdraft" occurs any time a check, ACH, ATM, debit card,
bank fee (including any overdraft-related fee) or any other transaction (collectively, a "Transaction") is presented for payment against
an account and the available balance of the account is insufficient t(
pay the Transaction. When an overdraft occurs, we may, at our
discretion, refuse the Transaction, or alternatively, we may choose
to pay the Transaction, in which case a negative account balance
will result.
Overdraft Payment Service
BancorpSouth's Overdraft Payment Service is a service whereby w1
determine whether to pay a Transaction in overdraft. This determination is strictly discretionary with us. Our Overdraft Payment
Service is not a contract or agreement with you. We are not require«
to pay any Transaction in overdraft, even if we have paid overdraft!
many times previously and even if we have permitted an account to
remain in an overdrawn status for an extended period. We use a
variety of factors in determining whether to pay a Transaction in
overdraft, including, but not necessarily limited to, how long your
account has been open, how many times and in what amounts your
account has been previoiiS!y overdrawn, how much money you havt
in your account on average, whether your account is or has been sui
ject to garnislunent or other legal action, and whether you have
defaulted on any agreements with us (including loan agreements).
You may remove your account from our Overdraft Payment Servict
in which case we will refuse to pay most Transactions drawn
against insufficient funds. Removing your account from our
Overdraft Payment Service does not guarantee that your account
cannot be overdrawn. For example, certain Transactions such as pn
authorized electronic debits and bank fees may continue to be paid
from your account and may cause your account to be overdrawn.
Call a BancorpSouth customer service representative at 1-888-7977711 to ask about removing your account from our Overdraft
Payment Service.
Overdraft-related Fees
Certain fees apply to our Overdraft Payment Service and to account
which otherwise become overdrawn. If we decide to pay a
Transaction in overdraft, you will be charged an Overdraft (OD)
Item fee for each such Transaction. If we decide not to pay a
Transaction into overdraft, you will be charged an Insufficient Fund
(NSF) Item fee for each refused Transaction. If your account remain
in overdraft for ten (10) consecutive days, then on the tenth (lOth)
day you will be charged a ContinuoiiS Overdraft fee. Only one
Continuous Overdraft fee will be charged for each continuous perio(
of overdraft of ten (10) days or more, regardless of how long such
Continued on Back
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From: Jaggers, Jeff
Sent: 10/24/2007 03:5 8: 12 pm
To: Patterson, Aubrey; Kelley, Jim
Cc: 'Pat Caldwell'; 'Larry Bateman'; Hubbard, Clyde; Harder, Gary
Bee:
Subject: BancorpSouth's Payment Decision Practices

In response to several questions related to BancorpSouth's payment decision practices, below is a recap of
responses:
During the month of September, 170,100 customer transactions incurred an NSF/OD fee. Of this total, 1.3% of
the transactions were for an amount of $2 or less; 6.43% of the transactions were for an amount between $2.01
and $5; 11.77% of the transactions were for an amount between $5.01 and $10 and the remaining 80.5% were
for an amount greater than $10. BancorpSouth does not have a minimum transaction threshold value, all
transactions paid in overdraft or returned due to insufficient funds generate a fee. The attached spreadsheet
provides a summary ofthis data.
Currently, BancorpSouth processes all customer initiated transactions in a single posting group, paying the
highest value transaction first and the lowest value last, this is traditionally referred to as 'high to low'.
Payment processing alternative 1 - pay transactions in check number order
As most consumers utilize multiple payment channels, the order in which the customer initiates a transaction
can be difficult to determine. As recently as just a few years ago, consumers primary payment channel was the
paper check. Today, the fastest growing payment channel is the debit card, followed by online bill pay and
ACH. The paper check volume is rapidly declining. Many of the industry research groups have stated that more
than 50% of consumer transactions are now performed electronically. As most transactions do not have a check
number this alternative would be impractical.
Payment processing alternative 2 - pay in random order
Programmatically, this alternative would be impossible. Our software requires a systematic order of posting
transactions. The systematic approach can be as simple or complicated as the bank desires. Currently, we utilize
a simple process that is easily explained and communicated to our customers. If the posting order is changed to
resemble a 'rambling' posting order we would be required to develop a support mechanism that could be utilized
by branch and call center staff to research and explain the posting order of each transaction on each day that
created an nsf/od fee.
Payment processing alternative 3 - pay low to high
Several factors would need to be considered including the risk associated with different payment channels.
Since BancorpSouth currently pays high to low, the risk factors across the different channels is less critical. If
the lower value transactions offset the funds first, certain risk factors might create a need to return a larger
percentage of the items. Balancing the risk of certain types of transactions is required. In most cases of a
returned item, the customer will become inconvenienced with both an NSF fee from the bank and a return fee
from the 'merchant'. The bank's nsf/od revenue is estimated to decrease at least 17.5%. Based on the 2008
budget forecast this will represent a decrease of more than $12 million. As a reference, in 2002 our bank
changed the payment posting sequence from high to low by category of transaction type to high to low with all
customer initiated transactions in one category. The effect was an 11% increase in revenue. If a detailed
analysis is required, we will need to engage a specialized consultant that can model multiple posting sequences
across a period of time. Several consulting groups have the technology to support this type of engagement.
In reference to questions related to customer communications, we currently market a 'How to Avoid Fees'
brochure to our customers which includes avoiding NSF /OD fees. We do not monitor and communicate to a
targeted group of customers using parameters such as number of times the account is overdrawn. We can do this
if requested.
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In closing, we have a conference call scheduled with the FDIC on Thursday, October 25th. This is a follow-up
call related to the data gathering survey that the FDIC is spearheading. As your schedule permits, we are
available to discuss the specifics of this email as well as provide an update of the FDIC data gathering project.
Jeff
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Lindsey, Michael
From:

Sent:
To:

Cc:
Subject:
Attachments:

Jaggers, Jeff
Monday, November 08, 201 0 2 24 PM
Patterson, Aubrey
Lewis, Gordon R; Ray, Greg, Ltndsey, Mtchael, Pat Caldwell, Les Alvts
2011 Budget for NSF/00 related fees- Swtft and FDIC tmpact
2011 budget spectftc accounts (2) xls

This email is a high level summary of the 2011 gross NSF/OD numbers and potential impact of Swift case and/or FDIC
guidance.
In preparation for the budget meeting Tuesday morning, below is some background info:

1.
The new Continuous OD fee of $25 after ten days started around May 15th- this fee generated about
$1,050,000 thru end of 3rd quarter
2.
Increased NSF/OD fee from $32 to $35 on May 12th -this increase generated about $1,900,000 thru end of 3rd
quarter
3.
Reg Eon existing accounts took effect on August 15th
The following numbers relate to gross NSF/OD related fees as of September 30th:
Year to date 2009
$47.5 million
Q3 2009
$17.2 million
September 2009
$6 million

Year to date 2010
$48.3 million
Q3 2010
$17 million
September 2010
$5 million the budget for September 2010 was $4.9 million

The following numbers relate to projected 4th quarter:
October 2009
$5.75 million

October 2010
$4.98 million

Q4 2009
$16.9 million

Q4 2010 projected*****
$14.4 million the budget for Q4 2010 is $13.75 million

If no changes by customer or bank, best case scenario for 2011 is projected to be $57.6 million ($4.8 million per month
avg)
Current risk factors are:
Customer opt-in decisions at new accounts- about 55% of new account customers are choosing to opt-out
Existing Customer changing decision from opt-in to opt-out- as a result of reg E, 17% of the NSF/OD
transactions are not being assessed a fee
New FDIC guidelines- Scenario 1- implement a cap of 5 fees per day per account(3% decrease in fees);
Scenario 2- implement a best practice of not accessing a fee on accounts overdrawn less than $5(4%
decrease in fees);
Scenario 3- change posting order to low to high(decrease of 20% in fees);
Scenario 4- implement a maximum of 6 OD fees per year( as of October 15th we had 40,293 accounts
that had more than 6 fees- decrease fees $23.5 million)
******If multiple changes were to be implemented, the overall impact would not be the sum of all as some
transactions fall into multiple scenarios.******
Lawsuit factors related to legal issues surrounding Swift case
1
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At this time, the only firm commitment we made to the FDIC relates to customer communications at different
thresholds. This would include adding some language to the actual notices,
adding a link to our website on 'How to Avoid OD Fees' and sending special letters to customers that reach thresholds
reminding them of our other OD protection services. Lee Me has
a project underway to address this commitment to the FDIC.
As to posting order, the Fed survey that was done as part of Reg E specifically noted that customers place a greater
emphasis of importance to their check and ACH transactions. In
that light, completely changing to a low to high may also carry some risk. Based on what we know from the Fed study,
negatively impacting a customer by changing to low to high
and returning a large dollar check or ACH could provide a different class of customer to claim unfair practice ....... Just a
thought.
FYI, the new deposit products are now being sold in all branches. We are working on a plan to migrate existing
customers to the new products. Derek has additional meetings scheduled
on this effort later this week. The current 2011 budget has an increase of $2.5 million in Service Charges. The actual run
rate by end of the year is a $5 million increase in Service Charges.
Attached is a spreadsheet with info on each scenario.
Jeff

2
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BancorpSouth
OVERDRAFT MATRIX

DEPOSIT OPERATIONS

OVERDRAFT PARAMETER MATRIX
The Overdraft matrix Is designed to automate the decision-making process and aid in the paying of items for customers.
Certain account criteria such as the age of the account, account balances, and NSF history are important factors. The
goal Is to make decisions to pay as many items as possible on each customer's account without undue risk to the bank.
By paying more items the customer is sent a message that the relationship is important and the bank is trying to maintain
the relationship by paying the items. Internal accounts, trust accounts, employee accounts, public fund accounts,
accounts already covered by Overdraft Protection, accounts properly coded as Bankruptcy or Debtor In Possession, and
accounts with a status other than normal status will be excluded form the overdraft matrix. Each account will be analyzed
monthly to provide an updated OD limit. If an account is overdrawn for 8 consecutive days the OD limit will automatically
change to zero. The matrix overdraft limit should not be disclosed to the customer. This is an internal process and
should be transparent to the customer.
If the customer objects to their items being paid, you can, with authorization, turn off the Matrix Overdraft decision for their
account. The branch will once again have to review each exception item as it occurs and manually return the items to
prevent any overdrafts (Refer to page 16.18.1 ). These same procedures will be utilized if there is a need to establish a
permanent Overdraft Limit.
Return items will always be at the discretion of the Bank. The review of NSF items will still be the responsibility of the
Bank and the procedure for reviewing these items has not changed. (Refer to IMNS Procedures 16.1 for detailed
instructions). The procedure to view the items paid into the overdraft for an account remain the same. The ultimate
decision is still at the discretion of the Bank. (Refer to IMNS procedures 16.1 for detailed instructions).
Procedures have been developed to have the system permanently waive the NSF/OD Fees (Refer to page 16.18.3 for
detailed instructions).

16.18

Confidential

07/01/2002
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BancorpSouth
OVERDRAFT LIMIT

DEPOSIT OPERATIONS

REQUEST FOR ASSIGNING A PERMANENT OD LIMIT
The OD limit that is assigned to a checking account is based on such account criteria as age of account, average deposit
balance and NSF/OD history. Each account will be analyzed monthly to provide an updated OD limit. The branch will be
able to request an account's OD limit be changed to a different Overdraft limit than is assigned by the OD Matrix. This
amount could also be changed to a zero OD limit. The request to change an OD limit must be processed using the
"Request for Assigned OD Limit Form". The Regional President and the Bank President must sign this form before it is
forwarded to Central Deposit Services at the Tupelo Operations Center.
Complete the form as follows:
Overdraft Codes: Put an X next to the OD limit you wish to assign to your customer's account.
If you want your customer to have unlimited OD availability, put an "X next to A- All, no limit- pay all.
If you want your customer to have a $0 OD limit, place an "X" next to N -cannot overdraw.
If you must assign a limit not covered by the standard OD codes, place an "X" next to 0 -Use OD Amount
and fill in the requested OD $ amount in the field assigned.
Requested By: The loan officer or branch manager requesting this OD limit change.
Branch: The location of the branch where the account is housed.
Account Number: The customer·~ checking account number affected by the OD limit.
Date Opened: The date the account was opened.
Account Title: The customer's or business name tied to this account.
Account Balance: The average monthly balance of this account.
Total Relationship: The total amount of accounts this customer retains with the Bank. Next- Break down
the loans and deposits the customer holds.
Reason for Request: State the reason you wish to raise or lower the customer's OD limit.

16.18.1

Confidential

02/28/2002
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YOUR DEPOSIT ACCOUNT TERMS AND CONDITIONS AGREEMENT
AGREEMENT - These terms govern the operation of this account
unless varied or supplemented in writmg by amendment as provided
herein. Unless it would be inconsistent to do so, words and phrases
used in this document should be construed so that the singular
includes the plural and the plural includes the singular. As used in
this agreement, the words "we," "our," or "us" mean BancorpSouth
Bank and the words "you" or "your" mean the account owner(s).
This account may not be transferred, pledged or assigned without
our written consent, and we reserve the right to withhold such
consent for any reason.
Much of our relationship with our deposit customers is regulated
by state and federal law, especially the law relating to negotiable
instruments, the law regulating the methods of transferring property
upon death and the rights of surviving spouses and dependents, the
law pertaining to estate and other succession taxes, the Jaw
regardmg electronic funds transfer, and the law regarding the
availability of deposited funds. This body of law is too large and
complex to be reproduced here.
The purpose of this form is to:
I 1) summarize the rules applicable to the more common transactions;
(2) establish rules to govern transactions or circumstances which the
law does not regulate; and
(3) establish rules for certain events or transactions which the law
already regulates but permits variation by agreement.
LIABILITY - Each of you agrees, for yourself (and the person or entity
you represent if you sign as a representative of another) to the terms
of this account and the schedule of charges that may be imposed.
You authorize us to deduct these charges as accrued directly from
the account balance. You also agree to pay additional reasonable
charges we may impose for services you request which are not
contemplated by this agreement. Each of you also agrees to be
jointly and severally (solidarily) liable for any account deficit resulting
from charges or overdrafts, whether caused by you or another
authorized to withdraw from this account, and the costs we incur to
collect the deficit including our reasonable attorneys' fees.
DEPOSITS - Any items, other than cash, accepted for deposit
(including items drawn "on us") will be given provisional credit only
until collection is final (and actual credit for deposits of, or payable
in, foreign currency will be at the exchange rate in effect on final
collection in U.S. dollars). Applicable law may require us to make
your deposits available for withdrawal before payment becomes final
or before the expiration of other banks' deadlines to return your
deposited items to us for refund. You agree that our making all or
any part of a deposit available to you for withdrawal is not a waiver
of our right to charge back to this account any deposited item which
is returned to us unpaid or for refund; instead, we may charge back
to this account, and you will be responsible for, all such items.
Subject to any other limitations, interest will be paid only on
collected funds, unless otherwise provided by law. We are not
responsible for transactions initiated by mail or outside depository
until we actually record them. All transactions received after our
daily cut-off time on a business day we are open (a "banking day"),
or received on a day in which we are not open for business, will be
treated and recorded as if initiated on the next following banking
day. Our daily cut-off time varies from location to location and is
posted at each of our locations.
WITHDRAWALS - Any one of you who signs this form, including
authorized signers, may withdraw or transfer all or any. part of the
account balance at any time on forms approved by us. However, we
reserve the right to limit the amount of any withdrawal in cash
where, for example, currency in the amount of the withdrawal is not
available at our branch or your withdrawal exceeds the amount we
allow via automatic teller machine or if the cash supply of the
automatic teller machine is depleted. Each of you authorizes each
other person sigmng this form to endorse any item payable to you or
your order for deposit to this account or any other transaction with
us. You agree that our right to charge a check against this account
d9es not depend on the date of the check. Therefore, we may
charge a check against this account before the date of the check or
at any time thereafter, provided, however, that we may, but are not
required to, refuse to pay a check which appears on its face to be
more than six months old. In any event, we will not be liable to you
for charging against this account a check before its date or after it is
more than six months old. The fact that we may honor withdrawal
requests which overdraw the finally collected account balance does
not obligate us to do so. Withdrawals will first be made from
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collected funds, and we may, unless prohibited by law, refuse any
withdrawal request against uncollected funds, even if our general
practice is to the contrary. We reserve the right to refuse any
withdrawal or transfer request which is attempted by any method
not specifically permitted, which is for an amount less than any
minimum withdrawal requirement, or which exceeds any frequency
limitation. Even if we honor a nonconforming request, we may close
the account in the event of repeated abuse of the stated limitations.
We will use the date a transaction is completed by us (as opposed to
the day you initiate it) to apply the frequency limitations. On interest
bearing accounts other than time deposits, we reserve the right to
require at least seven days' written notice before any withdrawal or
transfer.
ACH, WIRE AND FUNDS TRANSFERS - We may decline to process
any wire or funds transfer which is not subject to Regulation E or the
Electronic Funds Transfer Act until you enter into a separate Funds
Transfer Agreement with us. If we process any wire or funds
transfer for you before you enter into a separate Funds Transfer
Agreement, with respect to each such transfer you will be bound by
the terms of this section. You agree to be bound by all rules and
regulations governing any system through which any transfer occurs,
including, but not limited to, any ACH rules, NACHA rules and the
rules and regulations pertaining to Fedwire, the electronic transfer
system of the Federal Reserve Banks. We may make wire or funds
transfers by any means available to us, including, but not limited to,
through our correspondent banks or by internal book entry. We have
no obligation to notify you of incoming wire or funds transfers. Any
credit for incoming wire or funds transfers is provisional until we
have received final payment. If we do not receive final payment, we
may reverse the credit. We may permit any of you or any authorized
signer to order wire or other funds transfers from this account by
telephone, in person, by written instruction, or by any other means
acceptable to us, subject to any time deadlines or other conditions or
procedures which we may establish. Wire and funds transfers are
made only through the use of identifying numbers for the recipient
bank and account, without regard to any names which may be
furn1shed for any recipient bank or account. You must furnish the
correct identifying numbers to us in connection with each wire or
funds transfer. Funds will be wired or transferred in accordance
with the identifying numbers you furnish us (or the Identifying
numbers which you use, if you are originating an ACH transaction,
even if an identifying number is incorrect or is inconsistent with any
name you may use or furnish us. In such event, we will not be
responsible for your error, the transfer will not be considered an
unauthorized transaction, and any loss will be entirely yours. Any
instructions you rnay give us in connection with a wire or funds
transfer will not be binding on us unless we have agreed to such
instructions in writing. You must strictly observe all deadlines we
impose for the processing of wire and funds transfers. We will not
be responsible for any delay or other consequences which result
from your failure to comply with any of these deadlines. You have
no right to cancel or change any wire or funds transfer after you
submit it to us. Any attempt by us to cancel or change or any wire
or funds transfer at your request will not constitute the assumption
of any duty by us. You assume all risk associated with international
wire or funds transfers. We will not be liable to you in any way in
connection with an international wire or funds transfer, whether for
failure of delivery, delayed delivery, fluctuations in exchange rates or
for any other reason. If any incoming wire or funds transfer is
denominated in a foreign currency, you authorize us to convert such
to U. S. Dollars according to such exchange rate which we may
select at our discretion. You acknowledge and agree that such
exchange rate may not be the most favorable rate of exchange
published and that you will be bound by our choice of exchange rate.
If you provide your account number or any other account identifying
information to any third party and such third party originates any
funds transfer transaction on this account, you agree that we may
treat such transaction as a transaction authorized by you.
OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION· You
intend these rules to apply to this account depending on the form of
ownership and beneficiary designation, if any, specified on page 1.
We make no representations as to the appropriateness or effect of
the ownership and beneficiary designations, except as they
determine to whom we pay the account funds. Single Party Account is owned by one person. Multiple Party Account - is owned by two
or more persons jointly with right of survivorship and not as tenants
in common, regardless of the conjunction ("or", "and") used
{psge2 of 51
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between the depositors' names. Each of you expressly agrees that
the account is not owned as a tenancy by the entireties. Each of
you intends that upon your death the balance In the account (subject
to any previous pledge to which we have consented) will vest in· and
belong to the survivor(s) as the separate property and estate of such
survivor(s). If two or more of you survive, you will own the balance
in the account as joint tenants with survivorship and not as tenants
in common. Transactions on Multiple Party Accounts do not require
the signatures of all account owners to transact on the account.
Instead, any account owner may transact on the account to the
exclusion of the other(s), and each of you authorize each other of
you to do so without further consent. If this Agreement is governed
by the laws of the state of Louisiana, the owners of a Multiple Party
Account are co-owners of the account, and all or any part of any
deposit may be paid to any one of you, whether any other of you is
living or not, and any such payment to any of you shall constitute
receipt and acquittance and shall fully release and discharge us from
the claims of any person to funds of the deceased depositor for the
payment made. Pay On Death Account - Pay-On-Death beneficiaries
acquire the right to withdraw only if: (1) all persons creating the
account die, (2) the beneficiary is then living, and (3) we are not
otherwise required by law to make payment to some other person. If
two or more beneficiaries are named and survive the death of all
persons creating the account, such beneficiaries will own this
account and may transact on it according to the Multiple Party
Account rules stated above unless otherwise provided by law. The
person lsi creating a Pay-On-Death Account reserves the right to: (1)
change beneficiaries, !21 change account types, and (3) withdraw all
or part of the deposit at any time. If two or more of you create such
a Pay-On-Death Account, you own the account according to the
Multiple Party Account rules stated above until the last of you dies.
Fiduciary Account - A Fiduciary Account, whether for a consumer or
a commercial purpose, is one in which the person controlling the
account does so for the benefit of another. Examples of fiduciaries
are trustees, executors, conservators, custodians for minors,
representative payees and court-appointed guardians. For purposes
of this agreement, guardians such as parents or other relatives who
have not been court-appointed or persons who have not complied
with necessary provisions of any applicable transfer to minors laws
are not fiduciaries. We are not a fiduciary in connection with this
account. For fiduciary accounts, we will usually require, in the case
of trustees, a trust resolution according to our form, and in all other
cases documents evidencing the fiduciary's authority. We have no
duty to inspect any w11l or trust document, and you agree that we
will not be bound by any limitations imposed in a will or trust
document. You agree that a Fiduciary Account is a general deposit
and not a special deposit. Corporate, Partnership, LLC, Government
and other Organizational Accounts - We will usually require a
separate resolution in a form acceptable to us designating the person
permitted and conditions required for withdrawal from any account
in the name of a legal entity such as a partnership, corporation, LLC,
governmental entity or other organization.
STOP PAYMENTS - A stop payment order must be given in the
manner required by law and must be received in time to give us a
reasonable opportunity to act on it before our stop payment cut off
time. Our stop payment cut off time is one hour after the opening of
the next banking day after the banking day on which we receive the
item. Additional limitations on our obligation to stop payment are
provided by law. A stop payment order must precisely identify the
number, date and amount of the item, and the payee. We will honor
a stop payment request by the person who signed the particular
item, and, by any other person, even though such other person did
not sign the item, if such other person has an equal or greater right
to withdraw from this account than the person who signed the item
in question. A release of the stop payment request may be made
only by the person who initiated the stop payment.
AMENDMENTS AND TERMINATION - We may change any term of
this agreement or any of the disclosures indicated on the first page
of this agreement. Rules governing changes in interest rates have
been provided separately. For other changes we will give you
reasonable notice in writing or by any other method permitted by
law. We may also close this account at any time upon reasonable
notice to you and tender of the account balance personally or by
mail. Notice from us to any one of you is notice to all of you unless
otherwise provided by law.
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STATEMENTS -You must examine your statement of account with
reasonable promptness. If you discover (or reasonably should have
discovered) any forgeries, unauthorized payments, alterations or
disputed transactions, you must promptly notify us of the relevant
facts. Even if you do promptly notify us, you still may have to either
share the loss with us or bear the loss entirely yourself (depending
on whether you exercised ordinary care or substantially contributed
to the loss). The loss could be not only with respect to items on the
statement but other items forged or altered by the same wrongdoer.
You agree that the time you have to examine your statement and
report to us will not, in any circumstance, exceed a total of 60 days
from when the statement is first made available to you.
You further agree that if you fail to report any unauthorized
signatures, alterations, forgeries, unauthorized activity or any other
errors or disputed transactions in this account within 60 days of
when we make the statement available, you cannot assert a claim
against us on any items in that statement, and the loss will be
entirely yours.
You also agree to examine your statement with the same
reasonable promptn ass to discover whether any deposit is missing or
has been incorrectly credited. If your statement of account contains
any error pertaining to any deposit, and if you fail to report such
error to us within 60 days of when we make the statement available,
you cannot assert a claim against us for such errot, and any loss will
be entirely yours.
The 60 day limitations set forth in this section are without regard
to whether we exercised ordinary care.
If this account is a commercial purpose account, you additionally
agree to take advantage of products and services we offer for the
detection and prevention of fraud and unauthorized transactions,
such as "Positive Pay" cash management products. If you fail to
utilize any such product or service, you agree that you will be
precluded from asserting any claim against us for any unauthorized
transaction which could have been prevented by the proper use of
such product or service.
We may require any report of errors on your statement to be put
in writing by you and we may additionally require you to furnish us
with an affidavit concerning the error on forms acceptable to us. If
this account is a commercial purpose account, you agree to exhaust
all rights against any insurance coverage you may have before
making any claim against us. Our liability to you, if any, will be
reduced by the amount of any insurance you are entitled to receive.
You agree, upon request by us, to assign to us all insurance rights
you may have in connection with any loss on your commercial
purpose account.
DIRECT DEPOSITS -If, in connection with a direct deposit plan, we
deposit any amount in this account which should have been returned
to the Federal Government for any reason, you authorize us to
deduct the amount of our liability to the Federal Government from
this account or from any other account you have with us, without
prior notice and at any time, except as prohibited by law. We may
also use any other legal remedy to recover the amount of our
liability.
TEMPORARY ACCOUNTS - If you intend for this account to be a
Multiple Party Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a Multiple Party
Account only in the name(s) of those who are present (the
"Temporary Account"). At the same time we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Party
Account, including those who are not present (the "Permanent
Account"). However, we are not required to give effect to the
Permanent Account documentation until all owners listed on such
documentation have signed it and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation. Notwithstanding
the foregoing sentence, we may give the Permanent Account
documentation retroactive effect to the date on which the
Temporary Account was opened. We are not required to give any of
you notice that the Permanent Account documentation has taken
effect, nor are we required to give any intended owner notice that
such intended owner's signature is needed on the Permanent
Account documentation. If the Permanent Account documentation
is not signed by all intended owners within 30 days following the
opening of the Temporary Account, we may discard the Permanent
Account documentation and will have no liability for doing so. A
Temporary Account is subject to all of the terms and provisions of
this agreement.
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SET OFF - You each agree that we may without prior notice to you
set off the funds in this account against any due and payable debt
owed to us now or in the future, by any of you having the right of
withdrawal, to the extent of such persons' or legal entity's right to
withdraw. If the debt arises from a note, "any due and payable debt"
includes the total amount of which we are entitled to demand
payment under the terms of the note at the time we set off,
including any balance the due date for which we properly accelerate
under the note. This right of set-off applies regardless of the source
of the deposit, and you consent that we may exercise this right of
set-off against deposits which consist in whole or in part of
government payments, including, but not limited to, Social Security
and Veterans Administration payments. This right of set off does
not apply to this account if: (a) it is an Individual Retirement Account
or other tax deferred retirement account, or (b) the debtor's right of
withdrawal arises only in a representative capacity. We will not be
liable for the dishonor of any check when the dishonor occurs
because we set off a debt against this account. You agree to hold us
harmless from any claim arising as a result of our exercise of our
right of set off.
FACSIMILE SIGNATURES -You authorize us, at any time, to charge
you for all checks, drafts, or other orders or transactions. for the
payment of money, that are drawn on us by facsimile signature,
regardless of by whom or by what means the facsimile signature(s)
may have been affixed.
AUTHORIZED SIGNERS - An authorized signer is someone you
designate to conduct transactions on your behalf, but does not have
any ownership or rights in the account unless the authorized signer
is also named as a Pay on Death beneficiary, in which case the
Pay-On-Death Account rules apply. Otherwise, the rights of an
authorized signer cease upon your death but not upon your disability
or incapacity; however, you agree that we will not be liable for
honoring any transaction by an authorized signer after your death.
We reserve the right to limit the number of authorized signers and to
decline to permit authorized signers on certain types of accounts.
ACCOUNTS OWNED BY MINORS - If this is a Multiple Party Account
and one or more of the account owners is a minor, all adult owners
of the account jointly and severally agree that all transactions made
on the account by any such minor shall be deemed to have been
made by such adult owners. regardless of whether any such
transaction may be void or voidable. EACH SUCH ADULT OWNER
AGREES TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.
REFUSAL OF DEPOSITS - We may refuse to accept any item, wire or
electronic funds transfer for deposit or to send any item for
collection, and we will have no liability to you or to any other person
for such refusal.
ORDER OF PAYMENT -If more than one item or order is presented
for payment against this account on the same day and the available
balance of this account is insufficient to pay them all, we may pay
any of them in any order we choose, even if the order we choose
results in greater insufficient funds fees than if we had chosen to
pay them in some other order. Our payment of any item or order in
overdraft does not create any obligation for us to pay any other item
or order in overdraft in the future, and you agree that no course of
dealing regarding the payment of items or orders in overdraft will be
created between us.
ERRORS - If there occurs any error on this account in your favor,
such as crediting this account for any amount to which you are not
entitled, charging this account for an amount less than the amount
of an item or other order, or receipt of any direct deposit to which
you are not entitled, you agree that we may adjust this account to
correct the error and that, if there are insufficient funds in this
account for such adjustment, you will immediately pay us the
amount necessary to correct the error. You agree to pay our
reasonable attorneys' fees and expenses in the event we sue you to
recover the amount necessary to correct the error.
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DEPOSITS NOT MADE IN PERSON - We are not responsible for
transactions initiated by mail, outside depository or left with us for
subsequent processing until we actually record them, and you
accept and assume all risks inherent in initiating such transactions.
For deposits so initiated, our determination of the amount of the
deposit will be conclusive, and you waive any right to contest our
determination.
RESTRICTIVE LEGENDS - For your own purposes you may print or
write on checks or other items restrictive legends specifying the
number of signatures required, the maximum amount for which the
check or item is payable, the number of days the check or item is
valid and similar restrictions. However, you agree that such
restrictions shall not be binding on us, that we may disregard such
restrictions and that we will have no liability to you or to any other
person for paying any check or other item inconsistently with any
restrictive legend that is printed or written thereon.
CHECK CHARACTERISTICS - If you use checks from sources other
than vendors approved by us, or if you use check stock, security
features or ink color which cause data to disappear or to become
obscured when the check is converted into an image, you agree to
bear any loss which results. We will not be liable for failing to honor
a stop-payment order for an item issued on a check form from
sources other than vendors approved by us.
SECURITY INTEREST - In addition to the rights of set-off which we
have under this Agreement, you hereby grant to us a security
interest in this account to secure payment of any obligation which
you now owe us or which you may owe us at any time in the future,
including your obligation to pay our attorneys' fees and expenses
and your obligation to indemnify us as provided elsewhere in this
Agreement. When any such obligation is due and payable to us, we
may pay such obligation, or any part thereof, from this account
without prior notice to you, and we will not be liable for the dishonor
of any item or order which results from such exercise of our security
interest. If this account has any pay-on-death beneficiary, the
interests of such beneficiary shall be junior to our security interest
and shall be subject to our right of set-off, even if we do not
exercise our security interest or right of set-off until after your death.
PAYMENT TO BENEFICIARIES
Payment to pay-on-death
beneficiaries shall be as provided by law. Notwithstanding anything
in the Pay-on-Death Account rules stated above, we may require any
pay-on-death beneficiary wishing to continue transactions with us to
close this account and open a new account under such beneficiary's
signature.
INDEMNIFICATION BY FIDUCIARY - IF THIS ACCOUNT IS A
FIDUCIARY ACCOUNT (INCLUDING, BUT NOT LIMITED TO, AN
ACCOUNT USED AS A CUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
THIS ACCOUNT, WHETHER RESULTING FROM OVERDRAFT,
ERROR IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE OF THE "ACCOUNT
DISPUTE; INDEMNITY; LIMITATION ON LIABILITY" SECTION
BELOW OR ANY OTHER REASON. IN THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST (UNLESS YOUR INTEREST IN SUCH ACCOUNT
IS ONLY AS A FIDUCIARY), AND WE WILL NOT BE LIABLE TO YOU
OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SET-OFF OR EXERCISE OF OUR SECURITY INTEREST.
SIGNATURE BY MARK -If any signature which appears on page 1 of
this Agreement is by mark (such as an "X"), then you agree that we
will have no liability whatsoever on claims by you or any other
person based on forgery, unauthorized signature, alteration or the
like.
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ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY • IN
THE EVENT OF ANY DISPUTE REGARDING THIS ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THIS ACCOUNT OR THE CAPACITY OR AUTHORITY OF ANY
PERSON TO TRANSACT ON THIS ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO
RESOLVE SUCH DISPUTE: IN THE EVENT OF SUCH DISPUTE WE
MAY PAY THE AVAILABLE BALANCE OF THIS. ACCOUNT INTO
COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM AGAINST US.
ADDITIONALLY, TO THE EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND All CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL
BE ENTITLED
TO
RECOVER
OUR REASONABLE
ATTORNEY'S FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT.
IN THE EVENT OF ANY KINO OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THIS ACCOUNT, YOU AGREE THAT WE WILL
NOT BE LIABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.
GOVERNING LAW; PROCESS; REPRESENTATIVES -This Agreement
is governed by the laws of the state of the location of our branch
identified on the first page of this form and by federal law and
regulation.
Notwithstanding this, we may honor any levy,
attachment, garnishment, execution, subpoena, court order,
administrative order (including child support order) or other legal
process which names you or which encompasses you, this account
or any tax identification number associated with this account,
regardless of whether we are subject to the jurisdiction of the issuer
of such, regardless of in which state such is served on us and
regardless of how such is served on us. We are not required to raise
any defense in your behalf. We may also comply with the directions
of any executor, administrator, conservator, guardian, receiver,
bankruptcy trustee, attorney-in-fact or any other such representative
purporting to have authority over this account who furnishes us with
apparently authentic copies of documents which confer such
authority. We may refuse to deal with any such representative in
our sole discretion, and we will not be liable to you for such refusal.
You agree that we may place temporary or permanent holds on the
balance of this account related to or otherwise in response to any
such process or authority and that we shall be fully protected in
doing so, even if we later determine that such process or authority is
inapplicable to this account. YOU AGREE THAT WE WILL NOT BE
LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
SUCH ACTION OR INACTION.
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EFFECT OF TERMINATION OR AMENDMENT -Termination of this
account, whether by us or by you, does not relieve you of any
obligation you may then owe us. We may accept deposits to this
account after it has been closed in order to collect any deficit
balance, and such acceptance will not constitute reinstatement of
the account. Your use of this account after we give you notice of
any amendment to this agreement constitutes your acceptance of
such amendment. No amendment of this agreement is enforceable
against us unless it is in writing and we have authored the writing or
have signed it through an employee having authority to do so, such
as a regional president. No practice or course of dealing in
connection With this account which is at variance with this
agreement shall constitute a modification or amendment of this
agreement.
OTHER TERMS - This account is additionally governed by our
Account Information Statement. You acknowledge receipt of a copy
of the Account Information Statement and you agree to be bound by
its terms, as amended by us from time to time, and to be responsible
for all fees and charges set forth therein which apply to this account.
You understand that the Account Information Statement does not
necessarily set forth all possible fees and charges which apply to
this account.
SEVERABILITY - In the event that any part of this agreement is
determined to be unenforceable, such will not affect the other parts
of this agreement, all of which shall remain fully enforceable.
ARBITRATION - IF THIS ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY ("CLAIM") BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THIS ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF All OR ANY PART
OF THIS AGREEMENT. SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATION .FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS
MADE OR FILED. RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATION FORUM OFFICE,
WWW.ARBITRATION-FORUM.COM OR POST OFFICE BOX 50191,
MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH IS THE LOCATION OF OUR BRANCH
AT WHICH THIS ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT IS MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 9 U.S.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND WE MAY OTHERWISE HAVE
HAD A RIGHT OR OPPORTUNITY TO LITIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, ALL CLAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION.
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YOUR DEPOSIT ACCOUNT TERMS AND CONDITIONS AGREEMENT
AGREEMENT - These terms govern the operation of thrs account
collected funds, and we may, unless prohibited by law, refuse any
unless vaned or supplemented in writing by amendment as provided
withdrawal request against uncollected funds, even if our general
herein. Unless it would be inconsistent to do so, words and phrases
practice is to the contrary. We reserve the nght to refuse any
used in this document should be construed so that the singular
withdrawal or transfer request which is attempted by any method
includes the plural and the plural includes the singular. As used in
not specifically permitted, whrch is for an amount less than any
this agreement, the words "we," "our," or "us" mean BancorpSouth
minimum withdrawal requirement, or which exceeds any frequency
Bank and the words "you" or "your" mean the account owner(s).
limitation. Even if we honor a nonconforming request, we may close
This account may not be transferred, pledged or assigned without
the account in the event of repeated abuse of the stated limitations.
our written consent, and we reserve the right to withhold such
We will use the date a transaction is completed by us (as opposed to
consent for any reason.
the day you inrtiate it) to apply the frequency limitations. On interest
Much of our relationship with our deposit customers is regulated
bearing accounts other than time deposits, we reserve the right to
require at least seven days' written notice before any withdrawal or
by state and federal law, especially the law relating to negotiable
instruments, the law regulating the methods of transferring property
transfer.
upon death and the rrghts of surviving spouses and dependents, the
law pertaining to estate and other succession taxes, the law
ACH, WIRE AND FUNDS TRANSFERS - We may decline to process
regarding electronic funds transfer, and the law regarding the
any wire or funds transfer which is not subject to Regulation E or the
availability of deposited funds. This body of law is too large and
Electronic Funds Transfer Act until you enter into a separate Funds
Transfer Agreement with us. If we process any wire or funds
complex to be reproduced here.
The purpose of this form rs to:
transfer for you before you enter into a separate Funds Transfer
(1) summarize the rules applicable to the more common transactions;
Agreement, with respect to each such transfer you will be bound by
(2) estabhsh rules to govern transactions or circumstances which the
the terms of this section. You agree to be bound by all rules and
law does not regulate; and
regulations governing any system through which any transfer occurs,
(3) establish rules for certain events or transactions which the law
including, but not limited to, any ACH rules, NACHA rules and the
already regulates but permits variation by agreement.
rules and regulations pertaining to Fedwire, the electronic transfer
system of the Federal Reserve Banks. We may make wire or funds
LIABILITY - Each of you agrees, for yourself (and the person or entity
transfers by any means available to us, including, but not limited to,
through our correspondent banks or by internal book entry. We have
you represent if you sign as a representative of another) to the terms
of this account and the schedule of charges that may be imposed.
no obligation to notify you of incoming wire or funds transfers. Any
credit for incoming wire or funds transfers is provisional until we
You authorize us to deduct these charges as accrued directly from
the account balance. You also agree to pay additional reasonable
have received final payment. If we do not receive final payment, we
charges we may impose for services you request which are not
may reverse the credit. We may permit any of you or any authorized
contemplated by this agreement. Each of you also agrees to be
signer to order wire or other funds transfers from this account by
jointly and severally (solidarrly) liable for any account deficit resulting
telephone, in person, by written instruction, or by any other means
from charges or overdrafts, whether caused by you or another
acceptable to us, subject to any time deadlines or other conditions or
authorized to withdraw from this account, and the costs we incur to
procedures which we may establish. Wire and funds transfers are
collect the deficit including our reasonable attorneys' fees.
made only through the use of identifying numbers for the recipient
bank and account, without regard to any names which may be
furnished for any recipient bank or account. You must furnish the
DEPOSITS - Any items, other than cash, accepted for deposit
(including rtems drawn "on us") will be given provisional credit only
correct identifying numbers to us in connection with each wire or
funds transfer. Funds will be wired or transferred in accordance
until collection rs final (and actual credit for deposits of, or payable
with the identifying numbers you furnish us (or the identifying
in, foreign currency will be at the exchange rate in effect on final
collection in U.S. dollars). Applicable law may require us to make
numbers which you use, if you are originating an ACH transaction,
even if an identifying number is incorrect or is inconsistent with any
your deposits available for withdrawal before payment becomes frnal
name you may use or furnish us. In such event, we will not be
or before the expiration of other banks' deadlines to return your
responsible for your error, the transfer will not be considered an
deposited items to us for refund. You agree that our making all or
any part of a deposrt available to you for withdrawal is not a waiver
unauthorized transaction, and any loss will be entirely yours. Any
of our right to charge back to this account any deposrted item whrch
Instructions you may give us in connection with a wire or funds
is returned to us unpaid or for refund; instead, we may charge back
transfer will not be binding on us unless we have agreed to such
to this account, and you will be responsible for, all such items.
instructions in writing. You must strictly observe all deadlines we
Subject to any other hmitations, interest will be paid only on
impose for the processing of wire and funds transfers. We will not
be responsible for any delay or other consequences which result
collected funds, unless otherwise provided by law. We are not
from your failure to comply with any of these deadlines. You have
responsible for transactions initiated by mail or outside depository
no right to cancel or change any wire or funds transfer after you
until we actually record them. All transactions received after our
daily cut-off time on a business day we are open (a "banking day"),
submit it to us. Any attempt by us to cancel or change or any wire
or funds transfer at your request will not constitute the assumption
or received on a day rn which we are not open for busrness, will be
treated and recorded as if inrtiated on the next following bankrng
of any duty by us. You assume all risk associated with international
day. Our daily cut-off time varies from location to location and is
wire or funds transfers. We will not be liable to you in any way in
posted at each of our locations.
connection with an international wire or funds transfer, whether for
failure of delivery, delayed delivery, fluctuations in exchange rates or
for any other reason. If any incoming wire or funds transfer is
WITHDRAWALS - Any one of you who signs this form, including
denominated in a foreign currency, you authorize us to convert such
authorized signers, may withdraw or transfer all or any part of the
to U. S. Dollars according to such exchange rate which we may
account balance at any time on forms approved by us. However, we
select at our discretion. You acknowledge and agree that such
reserve the right to hmit the amount of any withdrawal in cash
exchange rate may not be the most favorable rate of exchange
where, for example, currency in the amount of the withdrawal is not
published and that you will be bound by our choice of exchange rate.
available at our branch or your withdrawal exceeds the amount we
allow via automatic teller machine or rf the cash supply of the
If you provrde your account number or any other account identifying
automatic teller machine is depleted. Each of you authorizes each
information to any third party and such thrrd party originates any
other person signing this form to endorse any item payable to you or
funds transfer transaction on this account, you agree that we may
your order for deposit to this account or any other transaction with
treat such transaction as a transaction authorized by you.
us. You agree that our right to charge a check against this account
does not depend on the date of the check. Therefore, we may
OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION -You
charge a check against this account before the date of the check or
intend these rules to apply to this account depending on the form of
at any time thereafter, provided, however, that we may, but are not
ownershrp and beneficiary designation, if any, specified on page 1.
We make no representations as to the appropriateness or effect of
required to, refuse to pay a check which appears on its face to be
the ownership and benefrciary designations, except as they
more than srx months old. In any event, we will not be liable to you
for charging against thrs account a check before its date or after it is
determine to whom we pay the account funds. Single Party Accountis owned by one person. Multiple Party Account - is owned by two
more than six months old. The fact that we may honor withdrawal
requests which overdraw the finally collected account balance does
or more persons jorntly with right of survivorship and not as tenants
not oblrgate us to do so. Withdrawals wrll first be made from
in common, regardless of the conjunction ("or", "and") used
©2004 Wolters Kluwer Fmanc1al Serv1ces- Bankers SystemsTM Form BXS-MPSC-LAZ 5/30/2007
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between the depositors' names. Each of you expressly agrees that
the account is not owned as a tenancy by the entireties. Each of
you intends that upon your death the balance in the account (subject
to any previous pledge to which we have consented) will vest In and
belong to the survivor(s) as the separate property and estate of such
survivor(s). If two or more of you survive, you will own the balance
in the account as joint tenants with survivorship and not as tenants
in common. Transactions on Multiple Party Accounts do not require
the signatures of all account owners tb transact on the account.
Instead, any account owner may transact on the account to the
exclusion of the other(s), and each of you authorize each other of
you to do so WlthGJut further consent. If this Agreement is governed
by the laws of the state of Louisiana, the owners of a Multiple Party
Account are co-owners of the account, and all or any part of any
deposit may be paid to any one of you, whether any other of you is
living or not, and any such payment to any of you shall constitute
receipt and acquittance and shall fully release and discharge us from
the claims of any person to funds of the deceased depositor for the
payment made. Pay On Death Account - Pay-On-Death beneficiaries
acquire the right to withdraw only if: (1) all persons creating the
account die, (2) the beneficiary is then living, and (3) we are not
otherwise required by law to make payment to some other person. If
two or more beneficiaries are named and survive the death of all
persons creating the account, such beneficiaries will own this
account and may transact on it according to the Multiple Party
Account rules stated above unless otherwise provided by law. The
person(s) creatmg a Pay-On-Death Account reserves the right to: (1)
change beneficiaries, (2) change account types, and (3) withdraw all
or part of the deposit at any time. If two or more of you create such
a Pay-On-Death Account, you own the account according to the
Multiple Party Account rules stated above until the last of you dies.
Fiduciary Account - A Fiduciary Account, whether for a consumer or
a commercial purpose, is one in which the person controlling the
account does so for the benefit of another. Examples of fiduciaries
are trustees, executors, conservators, custodians for minors,
representative payees and court-appointed guardians. For purposes
of this agreement, guardians such as parents or other relatives who
have not been court-appointed or persons who have not complied
with necessary provisions of any applicable transfer to minors laws
are not fiduciaries. We are not a fiduciary in connection w1th this
account. For fiduciary accounts, we will usually require, in the case
of trustees, a trust resolution according to our form, and in all other
cases documents evidencing the fiduciary's authority. We have no
duty to inspect any will or trust document, and you agree that we
will not be bound by any limitations imposed in a will or trust
document. You agree that a F1duciary Account is a general deposit
and not a special deposit. Corporate, Partnership, LLC, Government
and other Organizational Accounts - We will usually require a
separate resolution in a form acceptable to us designating the person
permitted and conditions requned for withdrawal from any account
in the name of a legal entity such as a partnership, corporation, LLC,
governmental entity or other organization.

STATEMENTS - You must examine your statement of account with
reasonable promptness. If you discover (or reasonably should have
discovered) any forgeries, unauthorized payments, alterations or
disputed transactions, you must promptly notify us of the relevant
facts. Even if you do promptly notify us, you still may have to either
share the loss with us or bear the loss entirely yourself (depending
on whether you exercised ordinary care or substantially contributed
to the loss). The loss could be not only with respect to Items on the
statement but other items forged or altered by the same wrongdoer.
You agree that the time you have to examine your statement and
report to us will not, in any circumstance, exceed a total of 60 days
from when the statement is first made available to you.
You further agree that if you fail to report any unauthorized
signatures, alterations, forgeries, unauthorized activity or any other
errors or disputed transactions in this account within 60 days of
when we make the statement available, you cannot assert a claim
against us on any items in that statement, and the loss will be
entirely yours.
You also agree to examine your statement with the same
reasonable promptness to discover whether any deposit is missing or
has been mcorrectly credited. If your statement of account contains
any error pertaining to any deposit, and if you fall to report such
error to us within 60 days of when we make the statement available,
you cannot assert a claim against us for such error, and any loss will
be entirely yours.
The 60 day limitations set forth in this section are without regard
to whether we exercised ordinary care.
If this account is a commercial purpose account, you additionally
agree to take advantage of products and services we offer for the
detection and prevention of fraud and unauthorized transactions,
such as "Positive Pay" cash management products. If you fail to
utilize any such product or service, you agree that you will be
precluded from asserting any claim against us for any unauthorized
transaction which could have been prevented by the proper use of
such product or service.
We may require any report of errors on your statement to be put
in writing by you and we may additionally require you to furnish us
with an affidaVIt concerning the error on forms acceptable to us. If
this account is a commercial purpose account, you agree to exhaust
all rights against any insurance coverage you may have before
making any claim against us. Our liability to you, if any, will be
reduced by the amount of any insurance you are entitled to receive.
You agree, upon request by us, to assign to us all insurance rights
you may have in connection with any loss on your commercial
purpose account.

STOP PAYMENTS - A stop payment order must be given in the
manner required by law and must be received in time to give us a
reasonable opportunity to act on it before our stop payment cut off
time. Our stop payment cut off time is one hour after the openmg of
the next banking day after the banking day on which we receive the
item. Additional limitations on our obligation to stop payment are
provided by law. A stop payment order must precisely identify the
number, date and amount of the item, and the payee. We will honor
a stop payment request by the person who signed the particular
item, and, by any other person, even though such other person did
not sign the item, if such other person has an equal or greater right
to withdraw from this account than the person who signed the item
in question. A release of the stop payment request may be made
only by the person who initiated the stop payment.

TEMPORARY ACCOUNTS - If you intend for this account to be a
Multiple Party Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a Multiple Party
Account only in the name(s) of those who are present (the
"Temporary Account"). At the same time we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Party
Account, including those who are not present (the "Permanent
Account"). However, we are not required to give effect to the
Permanent Account documentation until all owners listed on such
documentation have signed 1t and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation. Notwithstanding
the foregomg sentence, we may give the Permanent Account
documentation retroactive effect to the date on which the
Temporary Account was opened. We are not required to give any of
you notice that the Permanent Account documentation has taken
effect, nor are we required to give any intended owner notice that
such intended owner's signature is needed on the Permanent
Account documentation. If the Permanent Account documentation
IS not signed by all intended owners within 30 days following the
opening of the Temporary Account, we may discard the Permanent
Account documentation and will have no liability for doing so. A
Temporary Account is subject to all of the terms and provisions of
th1s agreement.

AMENDMENTS AND TERMINATION - We may change any term of
this agreement or any of the disclosures indicated on the first page
of this agreement. Rules governing changes in interest rates have
been provided separately. For other changes we will give you
reasonable notice in writ1ng or by any other method permitted by
law. We may also close this account at any time upon reasonable
notice to you and tender of the account balance personally or by
mail. Notice from us to any one of you is notice to all of you unless
otherwise provided by law.
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DIRECT DEPOSITS - If, in connection with a direct deposit plan, we
deposit any amount in this account which should have been returned
to the Federal Government for any reason, you authonze us to
deduct the amount of our liability to the Federal Government from
this account or from any other account you have with us, without
prior notice and at any time, except as prohibited by law. We may
also use any other legal remedy to recover the amount of our
liability.
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SET OFF - You each agree that we may without prior notice to you
set off the funds in th1s account against any due and payable debt
owed to us now or in the future, by any of you having the right of
withdrawal, to the extent of such persons' or legal entity's right to
withdraw. If the debt arises from a note, "any due and payable debt"
includes the total amount of wh1ch we are entitled to demand
payment under the terms of the note at the time we set off,
including any balance the due date for which we properly accelerate
under the note. This right of set-off apprtes regardless of the source
of the deposit, and you consent that we may exercise this right of
set-off against deposits which consist in whole or in part of
government payments, includmg, but not limited to, Social Security
and Veterans Admimstration payments. This right of set off does
not apply to this account if: (a) It is an Individual Retirement Account
or other tax deferred retirement account, or (b) the debtor's nght of
withdrawal arises only in a representative capacity. We will not be
liable for the dishonor of any check when the dishonor occurs
because we set off a debt against this account. You agree to hold us
harmless from any claim arising as a result of our exercise of our
right of set off.
FACSIMILE SIGNATURES -You authorize us, at any time, to charge
you for all checks, drafts, or other orders or transactions, for the
payment of money, that are drawn on us by facsimile signature,
regardless of by whom or by what means the facsimile signature(s)
may have been affixed.
AUTHORIZED SIGNERS - An authorized signer is someone you
designate to conduct transactions on your behalf, but does not have
any ownership or rights in the account unless the authorized signer
is also named as a Pay on Death beneficiary, in which case the
Pay-On-Death Account rules apply. Otherwise, the rights of an
authorized signer cease upon your death but not upon your disability
or Incapacity; however, you agree that we will not be liable for
honoring any transaction by an authorized signer after your death.
We reserve the right to limit the number of authorized signers and to
decline to permit authorized s1gners on certain types of accounts.
ACCOUNTS OWNED BY MINORS - If this is a Multiple Party Account
and one or more of the account owners is a minor, all adult owners
of the account jointly and severally agree that all transactions made
on the account by any such minor shall be deemed to have been
made by such adult owners, regardless of whether any such
transaction may be void or voidable. EACH SUCH ADULT OWNER
AGREES TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.
REFUSAL OF DEPOSITS - We may refuse to accept any item, wire or
electronic funds transfer for deposit or to send any item for
collection, and we will have no liability to you or to any other person
for such refusal.
ORDER OF PAYMENT - If more than one item or order is presented
for payment against this account on the same day and the available
balance of this account is insufficient to pay them all, we may pay
any of them in any order we choose, even if the order we choose
results in greater insufficient funds fees than if we had chosen to
pay them in some other order. Our payment of any item or order in
overdraft does not create any obligation for us to pay any other item
or order in overdraft in the future, and you agree that no course of
dealing regarding the payment of items or orders in overdraft Will be
created between us.
ERRORS - If there occurs any error on this account in your favor,
such as crediting this account for any amount to which you are not
entitled, charging this account for an amount less than the amount
of an item or other order, or receipt of any direct deposit to which
you are not entitled, you agree that we may adjust this account to
correct the error and that, if there are insufficient funds in this
account for such adjustment, you will immediately pay us the
amount necessary to correct the error. You agree to pay our
reasonable attorneys' fees and expenses in the event we sue you to
recover the amount necessary to correct the error.
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DEPOSITS NOT MADE IN PERSON - We are not responsible for
transactions initiated by mail, outside depository or left With us for
subsequent processing until we actually record them, and you
accept and assume all risks inherent in initiating such transactions.
For deposits so initiated, our determination of the amount of the
deposit will be conclusive, and you waive any right to contest our
determination.
RESTRICTIVE LEGENDS - For your own purposes you may print or
wnte on checks or other items restrictive legends specifying the
number of signatures required, the maximum amount for which the
check or item is payable, the number of days the check or item is
valid and similar restrictions.
However, you agree that such
restrictions shall not be binding on us, that we may disregard such
restrictions and that we will have no liability to you or to any other
person for paying any check or other item inconsistently with any
restrictive legend that is printed or written thereon.
CHECK CHARACTERISTICS - If you use checks from sources other
than vendors approved by us, or if you use check stock, security
features or ink color which cause data to disappear or to become
obscured when the check is converted into an image, you agree to
bear any loss which results. We will not be liable for failing to honor
a stop-payment order for an item issued on a check form from
sources other than vendors approved by us.
SECURITY INTEREST - In addition to the rights of set-off which we
have under this Agreement, you hereby grant to us a security
interest in this account to secure payment of any obligation which
you now owe us or which you may owe us at any time in the future,
including your obligation to pay our attorneys' fees and expenses
and your obligation to indemnify us as provided elsewhere in this
Agreement. When any such obligation is due and payable to us, we
may pay such obligation, or any part thereof, from this account
without prior notice to you, and we will not be liable for the dishonor
of any item or order which results from such exercise of our security
interest. If this account has any pay-on-death beneficiary, the
interests of such beneficiary shall be junior to our security interest
and shall be subject to our right of set-off, even if we do not
exercise our security interest or right of set-off until after your death.
PAYMENT TO BENEFICIARIES
Payment to pay-on-death
beneficiaries shall be as provided by law. Notwithstanding anything
in the Pay-on-Death Account rules stated above, we may require any
pay-on-death beneficiary w1shing to continue transactions with us to
close this account and open a new account under such beneficiary's
signature.
INDEMNIFICATION BY FIDUCIARY - IF THIS ACCOUNT IS A
FIDUCIARY ACCOUNT (INCLUDING, BUT NOT LIMITED TO, AN
ACCOUNT USED AS A CUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
THIS ACCOUNT, WHETHER RESULTING FROM OVERDRAFT,
ERROR IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE OF THE "ACCOUNT
DISPUTE; INDEMNITY; LIMITATION ON LIABILITY" SECTION
BELOW OR ANY OTHER REASON. IN THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST (UNLESS YOUR INTEREST IN SUCH ACCOUNT
IS ONLY AS A FIDUCIARY), AND WE WILL NOT BE LIABLE TO YOU
OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SET-OFF OR EXERCISE OF OUR SECURITY INTEREST.
SIGNATURE BY MARK - If any signature which appears on page 1 of
this Agreement is by mark (such as an "X"), then you agree that we
will have no liability whatsoever on claims by you or any other
person based on forgery, unauthorized signature, alteration or the
like.
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ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY - IN
THE EVENT OF ANY DISPUTE REGARDING THIS ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THIS ACCOUNT OR THE CAPACITY OR AUTHORITY OF ANY
PERSON TO TRANSACT ON THIS ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO
RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE
MAY PAY THE AVAILABLE BALANCE OF THIS ACCOUNT INTO
COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM AGAINST US.
ADDITIONALLY,
TO THE EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL
BE
ENTITLED
TO
RECOVER
OUR
REASONABLE
ATTORNEY'S FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT.
IN THE EVENT OF ANY KIND OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THIS ACCOUNT, YOU AGREE THAT WE WILL
NOT BE LIABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.
GOVERNING LAW; PROCESS; REPRESENTATIVES - W1th regard to
any account established online, this Agreement is governed by the
laws of Mississippi and by federal law and regulation. Otherwise,
this Agreement is governed by the laws of the state of the location
of our branch identified on the f1rst page of this form and by federal
law and regulation. Notwithstanding this, we may honor any levy,
attachment, garnishment, execution, subpoena, court order,
administrative order (including child support order) or other legal
process which names you or which encompasses you, this account
or any tax identification number associated with this account,
regardless of whether we are subject to the jurisdiction of the issuer
of such, regardless of in which state such is served on us and
regardless of how such is served on us. We are not required to raise
any defense in your behalf. We may also comply with the directions
of any executor, admmistrator, conservator, guardian, receiver,
bankruptcy trustee, attorney-in-fact or any other such representative
purporting to have authority over this account who furnishes us with
apparently authentic copies of documents which confer such
authority. We may refuse to deal with any such representative in
our sole discretion, and we Will not be liable to you for such refusal.
You agree that we may place temporary or permanent holds on the
balance of this account related to or otherwise in response to any
such process or authority and that we shall be fully protected in
doing so, even if we later determine that such process or authority is
inapplicable to this account. YOU AGREE THAT WE WILL NOT BE
LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
SUCH ACTION OR INACTION.
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EFFECT OF TERMINATION OR AMENDMENT - Termmation of this
account, whether by us or by you, does not relieve you of any
obligation you may then owe us. We may accept deposits to this
account after it has been closed in order to collect any deficit
balance, and such acceptance will not constitute reinstatement of
the account. Your use of th1s account after we give you notice of
any amendment to this agreement constitutes your acceptance of
such amendment. No amendment of this Agreement is enforceable
against us unless it is in writing and we have authored the writing or
have signed it through an employee having authority to do so, such
as a regional president. No practice or course of dealing in
connection with this account which is at variance with this
agreement shall constitute a modification or amendment of this
agreement.
OTHER TERMS - This account is additionally governed by our
Account Information Statement. You acknowledge receipt of a copy
of the Account Information Statement and you agree to be bound by
1ts terms, as amended by us from time to time, and to be responsible
for all fees and charges set forth therein which apply to this account.
You understand that the Account Information Statement does not
necessarily set forth all possible fees and charges which apply to
this account.
SEVERABILITY - In the event that any part of this Agreement is
determined to be unenforceable, such will not affect the other parts
of this Agreement, all of which shall remain fully enforceable.
ARBITRATION - IF THIS ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY ("CLAIM") BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THIS ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF ALL OR ANY PART
OF THIS AGREEMENT, SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATION FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS
MADE OR FILED. RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATION FORUM OFFICE,
WWW.ARBITRATION-FORUM.COM OR POST OFFICE BOX 50191,
MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH IS THE LOCATION OF OUR BRANCH
AT WHICH THIS ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT IS MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 9 U.S.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND WE MAY OTHERWISE HAVE
HAD A RIGHT OR OPPORTUNITY TO LITIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, ALL CLAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION.
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EFFECTIVE AUGUST 1, 2007, THE FOLLOWING TERMS AND CONDIDONS WILL SUPERSEDE
AND REPLACE THE TERMS AND CONDIDONS 'W'HICH HAVE PREVIOUSLY GO\'ERNED
YOUR ACCOUNT AT THE SIGNATURE BANK. YOUR USE OF ANY ACCOUNT IN ANYWAY ON
OR AFTER AUGUST 1, 2007, CONSTITUTES YOUR ACCEPTANCE OF AND AGREEMENT TO
THE FOLLOWING NEW TERMS AND CONDIDONS.
AGREEl\'IENT- These te!TilS govern the operation of your account unless varied or supplemented in
writing by amendment as provided herein. Unless it would be inconsistent to do so, words and phrases used
in this document should be construed so that the singular includes the plural and the plural includes the
singular. As used in this agreement, the words "we," "our," or "us" mean BancorpSouth Bank, fonnerly
known as The Signature Bank, and the words "you" or "your" mean the account owner(s). Your account may
not be transferred, pledged or assigned without our written consent, and we reserve the right to withhold such
consent for any reason. Much of our relationship with our deposit customers is regulated by state and federal
law, especially the law relating to negotiable instruments, the law regulating the method~ of transferring
property upon death and the rights of surviving spouses and dependents, the law pertaining to estate and
other succession taxes, the law regarding electronic funds transfer, and the law regarding the availability of
deposited funds. This body of law is too large and complex to be reproduced here.
The purpose of this foilll is to:
(1) summarize the rules applicable to the more common transactions; (2) establish rules to govern
transactions or circumstances which the law does not regulate; and (3) establish rules for certain events or
transactions which the law already regulates but permits variation by agreement.
LIABILITY- Each of you agrees, for yourself (and the person or entity you represent if you sign as a
representative of another) to the telTils of this account and the schedule of charges that may be imposed. You
authorize us to deduct these charges as accrued directly from the account balance. You also agree to pay
additional reasonable charges we may impose for services you request which are not contemplated by this
ab>reement. Each of you also agrees to be jointly and severally (solitarily) liable for any account deficit
resulting from charges or overdrafts, whether caused by you or another authorized to withdraw from this
account, and the costs we incur to collect the deficit including our reasonable attorneys' fees.
DEPOSITS- Any items, other than cash, accepted tor deposit (including items drawn "on us") will be
given provisional credit only until collection is final (and actual credit for deposits of, or payable in, foreign
cwrency will be at the exchange rate in effect on final collection in U.S. dollars). Applicable law may require
us to make your deposits available for withdrawal before payment becomes final or before the expiration of
other b<mks' deadlines to return your deposited items to us for refund. You agree that our making all or any
part of a deposit available to you for withdrawal is not a waiver of our right to charge back to this account
any depo~ited 1tem which is returned to us unpmd or for refund; instead, we may charge back to this account.
m1d you will be responsible for, all such items. Subject to any other limitations, intere~t will be paid only on
collected funds, unless otherwise provided by law. We are not responsible for transactions initiated by mail or
outside depository until we actually record them. All transactions received atter our daily cut-off time on a
business day we m·e open (a "banking day"), or received on a day in which we are not open for business, will
be treated and recorded as if initiated on the next following banking day. Our daily cut-off time varies from
location to location and is posted at each of our locations.
WITHDR.:\.WALS- Any one of you who has signed the signature page of your The Signature Bank account agreement, including authorized signers, may withdraw or transfer all or any part of the account balance at any time on folTils approved by us. However, we reserve the 1ight to limit the mnount of any
withdrawal in cash where, for example, currency in the amount of the withdrawal is not available at our
branch or your withdrawal exceeds the amount we allow via automatic teller machine or if the cash supply of
the automatic teller machine is depleted. Each of you authorizes each other person who has signed the signature page of your The Signature Bank account agreement to endorse any item payable to you or your order
for deposit to this account or any other transaction with us. You agree that our 1ight to charge a check against
tlus account does not depend on the date of the check. Therefore, we may charge a check against this account
before the date of the check or at any time thereafter, provided, however, that we may, but are not required to,
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refuse to pay a check which appears on its face to be more than six months old. In any event, we will not be
liable to you for charging against this account a check before its date or after it is more than six months old.
The fact that we may honor withdrawal requests which overdraw the tinally collected account balance does
not obligate us to do so. Withdrawals will first be made from collected funds, and we may, unless prohibited
by law, refuse any withdrawal request against uncollected funds, even if our general practice is to the contrary. We reserve the right to refuse any withdrawal or transfer request which is attempted by any method not
specifically permitted, which is for an <unount less than any minimum withdrawal requirement, or which exceeds any frequency limitation. Even if we honor a nonconforming request, we may close the account in the
event of repeated abuse of the stated limitations. We will use the date a transaction is completed by us (as opposed to the day you initiate it) to apply the frequency limitations. On interest bearing accounts other than
time deposits, we reserve the right to require at least seven days' written notice before any withdrawal or
transfer.
ACH, "'IRE Ai'iD FUNDS TRANSFERS- We may decline to process any wire or funds transfer
which is not subject to Regulation E or the Electronic Funds Transfer Act until you enter into a separate
Funds Transfer Agreement with us. If we process any wire or funds transfer for you before you enter into a
separate Funds Transfer Agreement, with respect to each such transfer you will be bound by the tern1S of this
section. You agree to be bound by all rules and regulations governing any system through which any transfer
occurs, including, but not limited to, any ACH rules, NACHArules and the rules and regulations pertaining
to Fedwire, the electronic transfer system of the Federal Reserve Banks. We may make wire or funds transfers by any means available to us, including, but not limited to, through our conespondent banks or by internal book entry. We have no obligation to notify you of incoming wire or funds transfers. Any credit for
incoming wire or funds transfers is provisional until we have received fmal payment. If we do not receive
final payment, we may reverse the credit. We may permit any of you or any authorized signer to order wire
or other funds transfers from this account by telephone, in person, by written instruction, or by any other
means acceptable to us, subject to any time deadlines or other conditions or procedures which we may establish. Wire and funds transfers are made only through the usc of identifying numbers for the recipient bank
and account, without regard to any names which may be fumished for any reCipient bank or account. You
must fwnish the correct identifying numbers to us in connection with each wire or funds transter. Funds will
be wired or transfened in accordance with the identifying numbers you fumish us (or the identifying numbers which you use, 1f you are originating an ACH transaction, even if an identifying number is inconect or is
inconsistent with any nan1e you may use or fumish us. In such event, we w1ll not be respons1ble for your
enor, the transfer will not be considered an unauthorized transaction, and any loss will be entirely yours. Any
instructions you may give us in connection with a wire or funds transfer will not be binding on us unless we
have agreed to such instructions in writing. You must strictly observe all deadlines we impose for the processing of wire and funds transfers. We will not be responsible for any delay or other consequences which result from your failure to comply with any of these deadlines. You have no right to cancel or change any wire
or funds transfer after you submit it to us. Any attempt by us to cancel or change or any wire or funds transfer
at your request will not constitute the assumption of any duty by us. You assume all risk associated with international wire or funds transfers. We will not be liable to you in any way in connection with an international
wire or funds transfer, whether for failure of delivery, delayed delivery, fluctuations in exchange rates or for
any other reason. If any incoming wire or funds transfer is denominated in a foreign cunency, you authorize
us to convert such to U. S. Dollars according to such exchange rate which we may select at our discretion.
You acknowledge and agree that such exch<mge rate may not be the most favorable rate of exchange published and that you will be bound by our choice of exchange rate. If you provide your account number or any
other account identifying information to any third party and such third party originates any funds transfer
transaction on this account, you agree that we may treat such transaction as a transaction authorized by you.
OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION- You intend these rules to
apply to this account depending on the fonn of ownership and beneficiary designation, if any, specified on
the signatme page of your The Signature Bank account agreement. We make no representations as to the appropriateness or eftect of the ownership and beneficiary designations, except as they determine to whom we
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pay the account funds. Individual Account-- is owned by one person. Joint-- With Survivorship (<md not as a
Tenancy by the Entirety or as Tenants in Common) (hereinafter referred to as a "Multiple Party Account")-is owned by two or more persons jointly with right of survivorship and not as tenants in common, regardless
of the conjunction ("or", "and") used between the depositors' names. Each of you expressly agrees that the
account is uot owned as a tenancy by the entireties. Each of you intends that upon your death the balance in
the account (subject to any previous pledge to which we have consented) will vest in and belong to the survivor(s) as the separate property and estate of such survivor(s). If two or more of you survive, you w1ll own
the balance in the account as joint tenants with survivorship and not as tenants in conu110n. Joint- As Tenants
in Common Without Survivorship (and not as Tenancy by the Entirety)- will be automatically converted on
August I, 2007 to a Multiple Party Account, will become subject to the Multiple Party Account rules stated
above, with survivorship, and will no longer be treated as owned by tenants in common. Husband and Wife
as aTenancy by the Entirety --will be automatically converted on August I, 2007 to a Multiple Party
Account, will become subject to the Multiple Party Acconnt tules stated above, with survivorship. and will
no longer be treated as owned by tenants by the entirety. Transactions on Multiple Party Accounts do notrequire the signatures of all account owners to u·ansact on the account. Instead, any acconnt owner may transact
on the account to the exclusion of the other(s), and each of you authorize each other of you to do so without
further consent. Pay On Death Account- Pay-On-Death beneficiaries acquire the right to withdraw only if:
(l) all persons creating the account die, (2) the beneficiary is then living, and (3) we are not otherwise required by law to make payment to some other person. If two or more beneficiaries are named and survive the
death of all persons creating the account, such beneficiaries will own this account and may transact on it according to the Multiple Party Account rules stated above unless otherwise proYided by law. The person(s)
creating a Pay-On-Death Account reserves the tight to: (I) change beneficianes, (2) change account types,
and (3) withdraw all or part of the deposit at any time. If two or more of you create such a Pay-On-Death Account, you own the account according to the Multiple Party Account rules stated above until the last of you
dies. Trust-- Separate Agreement (hereinafter referred to as a "Fiduciary Account")- AFiduciary Account,
whether for a consumer or a commercial purpose, is one in which the person controlling the account does so
for the benefit of another. Examples of fiduciaries are trustees, executors, conservators, custodians for minors, representative payees and court-appointed guardians. For purposes of this agreement, guardians such as
parents or other relatives who have not been court-appointed or persons who have not complied with necessary provisions of any applicable transfer to minors laws are not fiduciaries. We are not a fiduciary in connection with this acconnt. For fiduciary accounts, we will usually require, in the case of trustees, a trust
resolution according to our form, and in all other cases documents evidencing the fiduciaty's authority. We
have no duty to inspect any will or trust document, and you agree that we will not be bound by any limitations imposed in a will or trust document. You agree that a Fiduci<rry Account is a general deposit and not a
special deposit. Corporate, Parmership, LLC, Govemment and other Business Purpose Accounts-- We will
usually requrre a separate resolution in a fom1 acceptable to us designating the person permitted and conditions required for withdrawal from any account in the name of a legal entity such as a parmership, corporation, LLC, governmental entity or other organization.
STOPPAYME~TS- A stop payment order must be given in the manner required by law and must be received in time to give us a rea<;onable opportunity to act on it before otu· stop payment cut off time. Our stop
payment cut off time is one hour after the opening of the next b<mking day after the banking day on which we
receive the item. Additional limitations on our obligation to stop payment are provided by law. Astop payment order must precisely identify the number, date <md an1ount of the item, and the payee. We will honor a
stop payment request by the person who signed the particular item, and, by any other person, even though
such other person did not sign the item. if such other person has an equal or greater right to withdraw from
this acconnt than the person who signed the item in question. Arelease of the stop payment request may be
made only by the person who initiated the stop payment.
AMENDME~TS A1\'D TERMINATION- We may change any term of this agreement or any of the
disclosures previously giYen to you. Rules governing changes in interest rates are provided sepat·ately. For
other ch<mges we will give you reasonable notice in writing or by at1y other method permitted by law. We
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may also close this account at any time upon reasonable notice to you and tender of the account balance personally or by mail. Notice from us to any one of you is notice to all of you unless otherwise provided by law.
STATEYIEl'.iiS- You must examine your statement of account with rea>onable promptness. If you discover (orreasonably should have discovered) any forgeries, unauthorized payments, alterations or disputed
transactions, you must promptly notify us of the relevant facts. Even if you do promptly notify us, you still
may have to either share the loss with us or bear the loss entirely yourself (depending on whether you exercised ordinary care or substantially contributed to the loss). The loss could be not only with respect to items
on the statement but other items forged or altered by the ~arne wrongdoer. You agree that the time you have
to examine your statement and rep011 to us will not, in any circumstance, exceed a total of 60 days from
when the statement is first made aYailable to you.
You further agree that if you fail to report any unauthorized signatures, alterations, forgeries, unauthorized
activity or any otl1er errors or disputed transactions in this account within 60 days of when we make the statement available, you cannot assert a claim against us on any items in that statement, and tl1e loss will be entirely yours.
You also agree to examine your statement with the same reasonable promptness to discover whether any
deposit is missing or has been incorrectly credited. If your statement of account contains any error pertaining
to any deposit, and if you fail to report such error to us within 60 days of when we make the statement available, you cannot assert a claim against us for such error, and any loss will be entirely yours.
The 60 day limitations set forth in this section are without regard to whether we exercised ordinary care.
If this account is a commercial purpose account, you additionally agree to take advantage of products and
services we offer for the detection and prevention of fraud and unauthorized transactions, such as "Positive
Pay" cash management products. If you fail to utilize any such product or service, you agree that you will be
precluded from asserting any claim against us for any unauthori7-ed transaction which could have been prevented by the proper use of such product or service.
We may require any rep011 of en-orson your statement to be put in writing by you and we may additionally
require you to furnish us with an affidavit conceming the error on forms acceptable to us. If this account is a
commercial purpose account, you agree to exhaust all rights against any insurance coverage you may have
before making any claim against us. Our liability to you, if any, will be reduced by the amount of any insurance you are entitled to receive. You agree, upon request by us. to assign to us all insurance rights you may
have mconnection with any loss on your corrunercial purpose account.
DIRECT DEPOSITS- If, in connection with a direct deposit plan, we deposit any amount in this account which should have been returned to the Federal Govemment for any reason, you authorize us to deduct
the amount of our liability to the Federal Government from this account or from any other account you have
with us, without pnor notice and at any time, except as prohibited by law. We may also use <my other legal
remedy to recover the amount of our liability.
SET Ol<F- You each agree that we may without prior notice to you set off the funds mthis account
against any due and payable debt owed to us now or in the future, by any of you having the right of withdrawal, to the extent of such persons' or legal entity's right to withdraw. If the debt arises from a note, "any
due and payable debt" includes the total amount of which we are entitled to demand payment under the tenns
of the note at the time we set off, including any balance the due date for which we properly accelerate under
the note. Th1s right of set-off applies regardless of the source of the deposit, and you consent that we may exercise this right of set-off against deposits which consist in whole or in part of govemment payments, including, but not limited to, Social Security and Veterans Administration payments. Tins right of set off does not
apply to this account if: (a) it is an Individual Retirement Account or other tax deferred retirement account, or
(b) the debtor's right of withdrawal arises only in a representative capacity. We will not be liable for the dishonor of ;my check when the dishonor occurs because we set off a debt against this account. You agree to
hold us harmless from any claim arising as a result of our exercise of our right of set off.
J.<"ACSil\liLE SIGNATURES- You authorize us, at any time, to charge you for all checks, drafts, or
other orders or transacuons, for the payment of money, tl1at are drawn on us by facsimile signature, regardless of by whom or by what means the facsimile signature(s) may have been affixed.
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AUTHORIZED SIGNERS- An authorized signer is someone you designate to conduct transactions on
your behalf. but does not have any ownership or rights in the account unless the authorized signer is also
named as a Pay on Death beneficiary, in which case the Pay-On-Death Account rules apply. Otherwise, the
rights of an authorized signer cease upon your death but not upon your disability or incapacity; however, you
agree that we will not be liable for honoring any transaction by an authorized signer after your death. Wereserve the right to limit the number of authmized signers and to decline to permit authorized signers on certain
types of accounts.
ACCOUNTS 0\VNED BY MINORS- If this is a Multiple Party Account and one or more of the account owners is a mmor, all adult owners of the account jointly and severally agree that all transactions made
on the account by any such minor shall be deemed to have been made by such adult owners, regardless of
whether any such transaction may be void or voidable. EACH SUCH ADULT OWNER AGREES TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
ANY TRANSACTION MADE BY ANY SUCH MINOR.
REFUSAL OF DEPOSITS- We may refm,e to accept any item, wire or electronic funds transfer for deposit or to send any item for collection, and we will have no liability to you or to any other person for such
refusal.
ORDER OF PAYMENT -If more than one item or order is presented for payment against this account
on the same day and the available balance of this account is insufficient to pay them all. we may pay any of
them in any order we choose, even if the order we choose results in greater insufficient timds tees than if we
had chosen to pay them in some other order. Our payment of any item or order in overdraft does not create
any obligation for us to pay any other item or order in overdraft in the future, and you agree that no course of
dealing regarding the payment of items or orders in overdraft w11l be created between us.
ERRORS- If there occurs <my error on this account myour favor, such as c.mliting this account for any
an1ount to which you are not entitled, charging this account for an amount less than the amount of an item or
other order, or receipt of any direct deposit to which you are not entitled, you agree that we may adjust this
account to correct the error and that, if there are insufficient funds in this account for such adjustment, you
will immediately pay us the amount necessary to correct the error. You agree to pay our reasonable attorneys'
fees and expenses in the event we sue you to recover the amount necessary to con·ect the error.
DEPOSITS NOT l\IADE I~ PERSON- We are not responsible for transactions initiated by mail, outside depository or left with us for subsequent processing until we actually record them, and you accept and
assume all risks inl1erent in initiating such transactions. For deposits so initiated, our determination of the
amount of the deposit will be conclusive, and you waive any right to contest our determination.
RESTRICTIVE LEGEl\1>S- For your own purposes you may print or write on checks or other items
restrictive legends specifymg the number of signatures required, the maximum amount for which the check
or item is payable, the number of days the check or item is valid and similar restrictions. However, you agree
that such restrictions shall not be binding on us, that we may disregard such restrictions and that we will have
no liability to you or to any other person for paying any check or other item inconsistently with any restrictive legend that is printed or written thereon.
CHECK CHAR<\.CTERISTICS- If you use checks from sources other than vendors approved by us, or
if you use check stock, security features or ink color which cause data to disappear or to become obscmed
when the check is converted into an image, you agree to bear any loss which results. We will not be liable for
failing to honor a stop-payment order for an item issueq on a check form from sources other than vendors approved by us.
SECURITY I~TEREST- In addition to the rights of set-off which we have under this Agreement, you
hereby grant to us a secmity interest in this account to secure payment of any obligation which you now owe
us or which you may owe us at any time in the future, including your obligation to pay our attorneys' fees and
expenses and your obligation to indenmify us as provided elsewhere in this Agreement. When any such obligation is due and payable to us, we may pay such obligation, or any part thereof, from this account without
prior notice to you, and we will not be liable for the dishonor of any item or order which results from such
exercise of our security interest. If this account has any pay-on-death beneficiary, the interests of such benefi-
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ciary shall be junior to our security interest and shall be subject to our right of ~et-off, even if we do not exercise our security interest or right of set-off until after your death.
PAYMENT TO BENEHCIARIES- Payment to pay-on-death beneticiaries shall be as provided by law.
Notwithstanding anything in the Pay-on-DeathAccount rules stated above, we may require any pay-on-death
beneficiary wishing to continue transactions with us to close this account and open a new account under such
beneficiary's signature.
INDEMNIFICATION BY FIDUCIARY-- IF TillS ACCOUNT IS AFIDUCIARY ACCOUNT (INCLUDING. BUT NOT LIMITED TO, AN ACCOUNT USED AS ACUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYNlENTS FROM TilE SOCIAL SECURITY
ADMINISTRATION OR ANY OTIIER GOVERNMENTAL PAYOR). YOU, TilE FIDUCIARY, AGREE
IN YOUR INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH THIS ACCOUNT, WHETIIER RESULTING FROM
OVERDRAFT, ERROR IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL PAYOR.
ANY DISPUTE WITHIN TilE SCOPE OF THE "ACCOUNT DISPUTE; INDEMNITY; LIMITATION
ON LIABILITY" SECTION BELOW OR ANY OTHER REASON.lN THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY SETTING OFF THE AMOUNT OF
SUCH LOSS AGAINST (OR BY EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN)
ANYOTIIERACCOUNTWITHUSINWHICHYOU.THEFIDUCIARY,HAVEANINTEREST(UNLESSYOURINTERESTINSUCHACCOUNTISONLYASAFIDUCIARY),ANDWEWILLNOTBE
LIABLE TO YOU OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR ORDER ON
SUCH OTIIER ACCOUNT WHICH RESULTS FROM SUCH SET-OFF OR EXERCISE OF OUR SECURITY INTEREST.
SIGNATGRE BY MARK- If any signature which appears on the signature page of your The Signature
Bank account agreement is by mark (such as an "X"), then you agree that we will have no liability whatsoever on claims by you or any other person based on forgery, unauthori?~d signature, alteration or the like.
ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY-- IN TilE EVENT OF ANY
DISPUTE REGARDING TillS ACCOUNT, INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR
ENTITLEMENT TO TillS ACCOUNT OR TilE CAPACITY OR AUTHORITY OF ANY PERSON TO
TRANSACT ON THIS ACCOUNT, YOU AGREE TO PAY OUR REASONABLE ATTORNEYS' FEES
AND EXPENSES IN THE EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE MAY PAY THE AVAILABLE
BALANCE OF THIS ACCOUNT INTO COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE
ANY CLAIM AGAINST US. ADDITIONALLY, TO TilE EXTENT PERMITTED BY LAW, YOU
AGREE TO INDEMNIFY US, OUR DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM
Ai'ID AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO ANY
SUCH DISPUTE. YOU ALSO AGREE THAT WE SHALL BE ENTITLED TO RECOVER OUR REASONABLE ATTORNEY'S FEES AND EXPENSES IN CONNECTION WITII SUCH PAYMENT INTO
COURT AND TIIAT WE MAY RECOVER SUCH FEES At'ID EXPENSES FROM TilE BALANCE
PAID INTO COURT. IN THE EVENT OF ANY KIND OF CLAIM BY YOU AGAINST US IN CONNECTION VvTIH TillS ACCOUNT, YOU AGREE THAT WE WILL NOT BE LIABLE TO YOU FOR
ANY INCIDENTAL, CONSEQUENTIAL, SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.
GOVERNING LAW; PROCESS; REPRESENTATIVES- This Agreement is govemed by the laws of
the state of the location of our branch identified on the signature page of your The Signature Bank account
agreement and by federal law and regulation. Notvvithstanding this, we may honor any levy, attachment, garnishment, execution, subpoena, court order, administrative order (including child support order) or other legal
process which names you or which encompa<>Ses you, this account or <my tax identification number associated with this account, regardless of whether we are subject to the jurisdiction of the issuer of such, regardless
of in which state such is served on us and regardless of how such is served on us. We are not required to raise
any defense in your behalf. We may also comply with the directions of any executor, administrator, conservator, guardian, receiver, bankruptcy trustee, attorney-in-fact or any other such representative purporting to
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have authority over this account who furnishes us with apparently authentic copies of documents which confer such authority. We may refuse to deal with any such representative in our sole discretion, and we will not
be liable to you for such refusal. You agree that we may place temponuy or permanent holds on the balance
of this account related to or otherwise in response to any such process or authority and that we shall be fully
protected in doing so, even if we later determine that such process or authority is inapplicable to this account.
YOU AGREE THAT WE WILL NOT BE LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR FOR PLACING OR NOT PLACING
TEMPORARY OR PERMANENT HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS, OFFICERS,EMPLOYEES AND AGENTS FROM AND AGAINST ANY AND ALL CLAIMS
ARISING FROM OR IN ANY WAY RELATING TO SUCH ACTION OR INACTION.
EFI<'ECT O.F TERl\ft'~ATION OR Al\1END~lENT- Tennination of this account, whether by us or by
you, does not relieve you of any obligation you may then owe us. We may accept deposits to this account
after it has been closed in order to collect any deficit balance, and such acceptance will not constitute reinstatement of the account. Your use of this account after we give you notice of any an1endment to this agreement constitutes your acceptance of such amendment. No amendment of this agreement is enforceable
against us unless it is in writing and we have authored the writing or have signed it through an employee having authority to do so, such as a regional president. No practice or course of dealing in connection with this
account which is at variance with this agreement shall constitute a modification or amendment of this agreement.
OTHER ITEMS- This account is additionally governed by our Account Information Statement. You acknowledge receipt of a copy of ilie Account Information Statement and you agree to be bound by its terms, as
amended by us from time to time, and to be respon~ible for all fees and charges set forth ilierein which apply
to this account. You understand that ilie Account Information Statement does not necessarily set forth all posSible fees and charges which apply to tl11s account.
SEVERABILITY- In the event iliat any part of this agreement is dete1mined to be w1enforceable, such
will not affect the other parts of this agreement, all of which shall remain fully enforceable.
ARBITRATION -IF THIS ACCOUNT IS ACOMMERCIAL PURPOSE ACCOUNT, THEN YOU
AGREE THAT ANY CLAIM, DISPUTE OR CONTROVERSY ("CLAIM") BY EITHER YOU OR US
AGAINST THE OTHER. OR AGAINST THE EMPLOYEES,AGENTS OR ASSIGNS OF THE OTHER,
ARISING FROM OR RELATING IN ANY WAY TO THIS AGREEMENT, THIS ACCOUNT OR ANY
TRANSACTION, INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS ARBITRATIONCLAUSEORTHEVALIDITYOFALLORANYPARTOFTHISAGREEMENT,SHALLBERESOLVED BY BINDING ARBITRATION BY THE NATIONAL ARBITRATION FORUM, UNDER THE
CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS MADE OR FILED. RULES AND
FORMS OF THE NATIONAL ARBITRATION FORUM .tv1AY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONALARBITRATION FORUM OFFICE, WWW.ARBITRATION-FORUM.COM
OR POST OFFICE BOX 50191. MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE PLACE IN THE CITY
WHICHISTHELOCATIONOFOURBRANCHATWHICHTHISACCOUNTWASOPENED.THIS
ARBITRATION AGREEMENT IS MADE PURSUANT TO ATRANSACTION INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED BY THE FEDERAL ARBITRATION ACT, 9
U.S.C. SECTIONS 1-16. JUDGMENT UPON ANY ARBITRATION AWARD MAYBE ENTERED IN
ANY COURT HAVING JURISDICTION. NTHE ABSENCE OF THIS ARBITRATION AGREEMENT
YOU At"''D WE MAY OTHERWISE HAVE HAD ARIGHT OR OPPORTUNITY TO LITIGATE
CLAIMS THROUGH ACOURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN LillGATION
FILED IN COURT BY OTHERS, BUT EXCEPT AS OTHERWISE PROVIDED ABOVE, ALL CLAIMS
MUSTNOWBERESOLVEDTHROUGHARBITRATION.
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YOUR DEPOSIT ACCOUNT TERMS AND CONDITIONS AGREEMENT
AGREEMENT - These terms govern the operation of this account
collected funds, and we may, unless prohibited by law, refuse any
unless varied or supplemented in writing by amendment as provided
Withdrawal request against uncollected funds, even if our general
herein. Unless it would be inconsistent to do so, words and phrases
practice is to the contrary. We reserve the right to refuse any
used in this document should be construed so that the singular
Withdrawal or transfer request which IS attempted by any method
includes the plural and the plural includes the singular. As used in
not specifically permitted, which IS for an amount less than any
this agreement, the words "we," "our," or "us" mean Ban corp South
minimum withdrawal requirement, or which exceeds any frequency
Bank and the words "you" or "your" mean the account owner(s).
limitation. Even if we honor a nonconforming request, we may close
This account may not be transferred, pledged or assigned without
the account in the event of repeated abuse of the stated limitations.
our written consent, and we reserve the right to withhold such
We will use the date a transaction is completed by us (as opposed to
consent for any reason.
the day you initiate it) to apply the frequency limitations. On interest
Much of our relationship with our deposit customers is regulated
bearing accounts other than time deposits, we reserve the right to
by state and federal law, especially the law relating to negotiable
require at least seven days' written notice before any withdrawal or
instruments, the law regulating the methods of transferring property
transfer.
upon death and the nghts of surviving spouses and dependents, the
law pertaining to estate and other succession taxes, the law
ACH, WIRE AND FUNDS TRANSFERS - We may decline to process
regarding electronic funds transfer, and the law regarding the
any wire or funds transfer which is not subject to Regulation E or the
availability of deposited funds. This body of law is too large and
Electronic Funds Transfer Act until you enter into a separate Funds
complex to be reproduced here.
Transfer Agreement with us. If we process any wire or funds
The purpose of this form is to:
transfer for you before you enter into a separate Funds Transfer
( 1) summarize the rules applicable to the more common transactions;
Agreement, with respect to each such transfer you will be bound by
(2) establish rules to govern transactions or circumstances wh1ch the
the terms of this section. You agree to be bound by all rules and
law does not regulate; and
regulations governing any system through which any transfer occurs,
(3) establish rules for certain events or transactions which the law
including, but not limited to, any ACH rules, NACHA rules and the
already regulates but permits variation by agreement.
rules and regulations pertaining to Fedwire, the electronic transfer
system of the Federal Reserve Banks. We may make wire or funds
LIABILITY - Each of you agrees, for yourself (and the person or entity
transfers by any means available to us, including, but not limited to,
you represent if you sign as a representative of another) to the terms
through our correspondent banks or by internal book entry. We have
of this account and the schedule of charges that may be imposed.
no obligation to notify you of incoming wire or funds transfers. Any
You authorize us to deduct these charges as accrued directly from
credit for incoming wire or funds transfers is provisional until we
the account balance. You also agree to pay additional reasonable
have received final payment. If we do not receive final payment, we
charges we may impose for services you request which are not
may reverse the credit. We may permit any of you or any authorized
contemplated by this agreement. Each of you also agrees to be
signer to order wire or other funds transfers from this account by
jointly and severally (solidarily) liable for any account deficit resulting
telephone, in person, by written instruction, or by any other means
acceptable to us, subject to any time deadlines or other conditions or
from charges or overdrafts, whether caused by you or another
authorized to withdraw from this account, and the costs we incur to
procedures which we may establish. Wire and funds transfers are
collect the deficit mcluding our reasonable attorneys' fees.
made only through the use of identifying numbers for the recipient
bank and account, without regard to any names which may be
DEPOSITS - Any Items, other than cash, accepted for deposit
furnished for any recipient bank or account. You must furnish the
(including items drawn "on us") will be g1ven provisional credit only
correct identifying numbers to us in connection with each wire or
until collection IS final (and actual credit for deposits of. or payable
funds transfer. Funds Will be wired or transferred in accordance
in, foreign currency will be at the exchange rate in effect on final
with the identifying numbers you furnish us (or the identifying
collection 1n U.S. dollars). Applicable law may require us to make
numbers which you use, if you are originating an ACH transaction,
even if an identifying number is incorrect or is inconsistent with any
your deposits available for withdrawal before payment becomes final
name you may use or furnish us. In such event, we will not be
or before the expiration of other banks' deadlines to return your
deposited items to us for refund. You agree that our making all or
responsible for your error, the transfer will not be considered an
any part of a deposit available to you for withdrawal is not a waiver
unauthorized transaction, and any loss will be entirely yours. Any
of our right to charge back to this account any deposited item which
instructions you may give us in connection with a wire or funds
is returned to us unpaid or for refund; Instead, we may charge back
transfer will not be binding on us unless we have agreed to such
to this account, and you will be responsible for, all such items.
instructions in writing. You must strictly observe all deadlines we
Subject to any other limitations, interest will be paid only on
impose for the processing of wire and funds transfers. We Will not
collected funds, unless otherwise provided by law. We are not
be responsible for any delay or other consequences which result
responsible for transactions initiated by mail or outside depository
from your failure to comply with any of these deadlines. You have
until we actually record them. All transactions rece1ved after our
no right to cancel or change any wire or funds transfer after you
daily cut-off time on a business day we are open (a "banking day"),
submit it to us. Any attempt by us to cancel or change or any wire
or received on a day 1n which we are not open for business, will be
or funds transfer at your request will not constitute the assumption
treated and recorded as if initiated on the next following banking
of any duty by us. You assume all risk associated with international
wire or funds transfers. We will not be liable to you in any way 1n
day. Our daily cut-off time varies from location to location and is
posted at each of our locations.
connection with an international wire or funds transfer, whether for
failure of delivery, delayed delivery, fluctuations in exchange rates or
for any other reason. If any incoming wire or funds transfer is
WITHDRAWALS - Any one of you who s1gns this form, including
authorized signers, may withdraw or transfer all or any part of the
denominated in a foreign currency, you authorize us to convert such
account balance at any time on forms approved by us. However, we
to U. S. Dollars according to such exchange rate which we may
reserve the right to limit the amount of any withdrawal in cash
select at our discretion. You acknowledge and agree that such
where, for example, currency in the amount of the withdrawal is not
exchange rate may not be the most favorable rate of exchange
available at our branch or your withdrawal exceeds the amount we
published and that you "will be bound by our choice of exchange rate.
allow via automatic teller machine or if the cash supply of the
If you provide your account number or any other account identifying
automatic teller machine is depleted. Each of you authorizes each
information to any third party and such third party originates any
other person signing this form to endorse any item payable to you or
funds transfer transaction on this account, you agree that we may
your order for deposit to this account or any other transaction with
treat such transaction as a transaction authorized by you.
us. You agree that our right to charge a check against this account
does not depend on the date of the check. Therefore, we may
OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION -You
charge a check against this account before the date of the check or
intend these rules to apply to this account depending on the form of
at any time thereafter, provided, however, that we may, but are not
ownership and beneficiary designation, if any, specified on page 1.
required to, refuse to pay a check which appears on its face to be
We make no representations as to the appropriateness or effect of
more than six months old. In any event, we will not be liable to you
the ownership and beneficiary designations, except as they
for charging against this account a check before its date or after it is
determine to whom we pay the account funds. Single Party Accountmore than SIX months old. The fact that we may honor withdrawal
is owned by one person. Multiple Party Account - is owned by two
requests which overdraw the fmally collected account balance does
or more persons jointly with right of survivorship and not as tenants
not obligate us to do so. Withdrawals will first be made from
in common, regardless of the conjunction ("or", "and") used
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between the depositors' names. Each of you expressly agrees that
the account is not owned as a tenancy by the entireties. Each of
you intends that upon your death the balance in the account (subject
to any previous pledge to which we have consented) will vest in and
belong to the survivor(s) as the separate property and estate of such
survivor(s). If two or more of you surv1ve, you will own the balance
in the account as joint t~nants with survivorship and not as tenants
in common. Transactions on Multiple Party Accounts do not require
the signatures of all account owners to transact on the account.
Instead, any account owner may transact on the account to the
exclusion of the other(s), and each of you authorize each other of
you to do so without further consent. If this Agreement is governed
by the laws of the state of Louisiana, the owners of a Multiple Party
Account are co-owners of the account, and all or any part of any
deposit may be paid to any one of you, whether any other of you is
living or not, and any such payment to any of you shall constitute
receipt and acquittance and shall fully release and discharge us from
the claims of any person to funds of the deceased depositor for the
payment made. Pay On Death Account - Pay-On-Death beneficiaries
acquire the right to withdraw only if: (1) all persons creating the
account d1e, (2) the beneficiary is then living, and (3) we are not
otherwise required by law to make payment to some other person. If
two or more beneficiaries are named and survive the death of all
persons creating the account, such beneficiaries will own this
account and may transact on it according to the Multiple Party
Account rules stated above unless otherwise provided by law. The
person (s) creating a Pay-On-Death Account reserves the right to: ( 1)
change beneficiaries, (2) change account types, and (3) withdraw all
or part of the deposit at any time. If two or more of you create such
a Pay-On-Death Account, you own the account according to the
Multiple Party Account rules stated above until the last of you dies.
Fiduciary Account - A Fiduciary Account, whether for a consumer or
a commercial purpose, is one in which the person controlling the
account does so for the benefit of another. Examples of fiduciaries
are trustees, executors, conservators, custod1ans for minors,
representative payees and court-appointed guardians. For purposes
of this agreement, guardians such as parents or other relatives who
have not been court-appointed or persons who have not complied
with necessary provisions of any applicable transfer to minors laws
are not fiduciaries. We are not a fiduciary in connection with this
account. For fiduciary accounts, we will usually require, in the case
of trustees, a trust resolution according to our form, and in all other
cases documents evidencing the fiduciary's authority. We have no
duty to inspect any will or trust document, and you agree that we
will not be bound by any limitations imposed 1n a will or trust
document. You agree that a Fiduciary Account is a general deposit
and not a special deposit. Corporation, Partnership, Limited
Partnership, Limited Liability Company (LLC), Unincorporated
Association, Government and other Organizational Accounts - We
will usually reqUire a separate resolution in a form acceptable to us
designating the person permitted and conditions required for
withdrawal from any account in the name of a legal entity such as a
Corporation, Partnership, Limited Partnership, LLC, Unincorporated
Association, governmental entity or other organization.
STOP PAYMENTS - A stop payment order must be given 1n the
manner required by law and must be received in time to give us a
reasonable opportunity to act on it before our stop payment cut off
time. Our stop payment cut off time is one hour after the opening of
the next banking day after the banking day on which we receive the
item. Additional limitations on our obligation to stop payment are
provided by law. A stop payment order must precisely identify the
number, date and amount of the item, and the payee. We will honor
a stop payment request by the person who signed the particular
item, and, by any other person, even though such other person did
not sign the item, if such other person has an equal or greater right
to withdraw from this account than the person who signed the item
in question. A release of the stop payment request may be made
only by the person who Initiated the stop payment.
AMENDMENTS AND TERMINATION - We may change any term of
this agreement or any of the disclosures indicated on the first page
of this agreement. Rules governing changes in interest rates have
been provided separately. For other changes we will give you
reasonable notice in writing or by any other method permitted by
law. We may also close this account at any time upon reasonable
not1ce to you and tender of the account balance personally or by
mail. Notice from us to any one of you is not1ce to all of you unless
otherwise provided by law.
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STATEMENTS - You must examine your statement of account with
reasonable promptness. If you discover (or reasonably should have
discovered) any forgeries, unauthorized payments, alterations or
disputed transactions, you must promptly notify us of the relevant
facts. Even if you do promptly notify us, you still may have to either
share the loss with us or bear the loss entirely yourself (depending
on whether you exercised ordinary care or substantially contributed
to the loss). The loss could be not only with respect to items on the
statement but other 1tems forged or altered by the same wrongdoer.
You agree that the time you have to examine your statement and
report to us will not, in any circumstance, exceed a total of 60 days
from when the statement IS first made available to you.
You further agree that if you fail to report any unauthorized
signatures, alterations, forgeries, unauthorized activity or any other
errors or disputed transactions in this account within 60 days of
when we make the statement ava1lable, you cannot assert a claim
agamst us on any items in that statement, and the loss will be
entirely yours.
You also agree to examine your statement with the same
reasonable promptness to discover whether any deposit is missing or
has been incorrectly credited. If your statement of account contains
any error pertaining to any deposit, and if you fail to report such
error to us within 60 days of when we make the statement available,
you cannot assert a claim against us for such error, and any loss will
be entirely yours.
The 60 day limitations set forth in this section are without regard
to whether we exercised ordinary care.
If this account is a commercial purpose account, you additionally
agree to take advantage of products and services we offer for the
detection and prevention of fraud and unauthorized transactions,
such as "Positive Pay" cash management products. If you fail to
utilize any such product or service, you agree that you will be
precluded from asserting any claim against us for any unauthorized
transaction which could have been prevented by the proper use of
such product or service.
We may require any report of errors on your statement to be put
in writing by you and we may additionally require you to furnish us
with an affidavit concerning the error on forms acceptable to us. If
this account is a commercial purpose account, you agree to exhaust
all rights agamst any insurance coverage you may have before
making any claim against us. Our liability to you, if any, will be
reduced by the amount of any msurance you are entitled to receive.
You agree, upon request by us, to assign to us all insurance rights
you may have in connection with any loss on your commercial
purpose account.
DIRECT DEPOSITS - If, in connection With a direct deposit plan, we
deposit any amount in this account which should have been returned
to the Federal Government for any reason, you authorize us to
deduct the amount of our liability to the Federal Government from
this account or from any other account you have with us, without
prior notice and at any time, except as prohibited by law. We may
also use any other legal remedy to recover the amount of our
liability.
TEMPORARY ACCOUNTS - If you intend for this account to be a
Multiple Party Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a Multiple Party
Account only in the name(s) of those who are present (the
"Temporary Account"). At the same time we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Party
Account, including those who are not present (the "Permanent
Account"). However, we are not required to give effect to the
Permanent Account documentation until all owners listed on such
documentation have signed it and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation. Notwithstanding
the foregoing sentence, we may give the Permanent Account
documentation retroactive effect to the date on wh1ch the
Temporary Account was opened. We are not required to give any of
you notice that the Permanent Account documentation has taken
effect, nor are we required to give any intended owner notice that
such intended owner's signature is needed on the Permanent
Account documentation. If the Permanent Account documentation
is not signed by all intended owners within 30 days following the
opening of the Temporary Account, we may discard the Permanent
Account documentation and will have no liability for doing so. A
Temporary Account is subject to all of the terms and provisions of
this agreement.
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SET OFF - You each agree that we may without prior notice to you
set off the funds in this account against any due and payable debt
owed to us now or in the future, by any of you having the right of
withdrawal, to the extent of such persons' or legal entity's right to
withdraw. If the debt arises from a note, "any due and payable debt"
includes the total amount of which we are entitled to demand
payment under the terms of the note at the time we set off,
including any balance the due date for which we properly accelerate
under the note. This nght of set-off applies regardless of the source
of the deposit, and you consent that we may exercise this right of
set-off against deposits wh1ch consist in whole or in part of
government payments, including, but not limited to, Social Security
and Veterans Administration payments. This right of set-off does
not apply to this account if: (a) 1t is an Individual Retirement Account
or other tax deferred retirement account, or (b) the debtor's right of
withdrawal arises only in a representative capacity. We will not be
liable for the dishonor of any check when the dishonor occurs
because we set off a debt against this account. You agree to hold us
harmless from any claim arising as a result of our exercise of our
right of set-off.
FACSIMILE SIGNATURES -You authorize us, at any time, to charge
you for all checks, drafts, or other orders or transactions, for the
payment of money, that are drawn on us by facsimile signature,
regardless of by whom or by what means the facsimile signature(s)
may have been aff1xed.
AUTHORIZED SIGNERS - An authorized signer is someone you
designate to conduct transactions on your behalf, but does not have
any ownership or rights in the account unless the authorized signer
is also named as a Pay on Death beneficiary, in which case the
Pay-On-Death Account rules apply. Otherwise, the rights of an
authorized signer cease upon your death but not upon your d1sability
or incapacity; however, you agree that we will not be liable for
honoring any transaction by an authorized signer after your death.
We reserve the right to limit the number of authorized signers and to
decline to permit authorized signers on certain types of accounts.
ACCOUNTS OWNED BY MINORS - If this is a Multiple Party Account
and one or more of the account owners is a minor, all adult owners
of the account jointly and severally agree that all transactions made
on the account by any such minor shall be deemed to have been
made by such adult owners, regardless of whether any such
transaction may be void or voidable. EACH SUCH ADULT OWNER
AGREES TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.
REFUSAL OF DEPOSITS - We may refuse to accept any item, wire or
electronic funds transfer for deposit or to send any item for
collection, and we will have no liability to you or to any other person
for such refusal.
ORDER OF PAYMENT - If more than one item or order is presented
for payment against this account on the same day and the ava1lable
balance of this account is insufficient to pay them all, we may pay
any of them in any order we choose, even if the order we choose
results in greater insufficient funds fees than if we had chosen to
pay them in some other order. Our payment of any item or order in
overdraft does not create any obligation for us to pay any other item
or order in overdraft in the future, and you agree that no course of
dealing regarding the payment of items or orders in overdraft will be
created between us.
ERRORS - If there occurs any error on this account in your favor,
such as crediting this account for any amount to which you are not
entitled, charging this account for an amount less than the amount
of an item or other order, or receipt of any direct deposit to which
you are not entitled, you agree that we may adjust this account to
correct the error and that, if there are insufficient funds in this
account for such adjustment, you w1ll immediately pay us the
amount necessary to correct the error. You agree to pay our
reasonable attorneys' fees and expenses in the event we sue you to
recover the amount necessary to correct the error.
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DEPOSITS NOT MADE IN PERSON - We are not responsible for
transactions initiated by mail, outs1de depository or left with us for
subsequent processing until we actually record them, and you
accept and assume all risks inherent in initiating such transactions.
For deposits so initiated, our determination of the amount of the
deposit will be conclusive, and you waive any right to contest our
determination.
RESTRICTIVE LEGENDS - For your own purposes you may print or
write on checks or other items restrictive legends specifying the
number of Signatures required, the maximum amount for which the
check or item is payable, the number of days the check or item is
valid and similar restrictions. However, you agree that such
restrictions shall not be binding on us, that we may disregard such
restrictions and that we will have no liability to you or to any other
person for paying any check or other item inconsistently with any
restrictive legend that is printed or written thereon.
CHECK CHARACTERISTICS - If you use checks from sources other
than vendors approved by us, or if you use check stock, security
features or mk color which cause data to disappear or to become
obscured when the check is converted into an image, you agree to
bear any loss which results. We will not be liable for failing to honor
a stop-payment order for an item issued on a check form from
sources other than vendors approved by us.
SECURITY INTEREST - In addition to the rights of set-off which we
have under this Agreement, you hereby grant to us a security
interest in this account to secure payment of any obligation which
you now owe us or which you may owe us at any time in the future,
including your obligation to pay our attorneys' fees and expenses
and your obligation to indemnify. us as provided elsewhere in this
Agreement. When any such obligation is due and payable to us, we
may pay such obligation, or any part thereof, from this account
without prior notice to you, and we will not be liable for the dishonor
of any item or order which results from such exercise of our security
interest. If this account has any pay-on-death beneficiary, the
interests of such beneficiary shall be junior to our security interest
and shall be subject to our right of set-off, even if we do not
exercise our security mterest or nght of set-off until after your death.
PAYMENT TO BENEFICIARIES
Payment to pay-on-death
beneficiaries shall be as provided by law. Notwithstanding anything
in the Pay-on-Death Account rules stated above, we may require any
pay-on-death beneficiary wishing to continue transactions with us to
close this account and open a new account under such beneficiary's
signature.
INDEMNIFICATION BY FIDUCIARY - IF THIS ACCOUNT IS A
FIDUCIARY ACCOUNT (INCLUDING, BUT NOT LIMITED TO, AN
ACCOUNT USED AS A CUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
THIS ACCOUNT, WHETHER RESULTING FROM OVERDRAFT,
ERROR IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE OF THE "ACCOUNT
DISPUTE; INDEMNITY; LIMITATION ON LIABILITY" SECTION
BELOW OR ANY OTHER REASON. IN THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST (UNLESS YOUR INTEREST IN SUCH ACCOUNT
IS ONLY AS A FIDUCIARY), AND WE WILL NOT BE LIABLE TO YOU
OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SET-OFF OR EXERCISE OF OUR SECURITY INTEREST.
SIGNATURE BY MARK -If any signature which appears on page 1 of
this Agreement is by mark (such as an "X"), then you agree that we
will have no liability whatsoever on claims by you or any other
person based on forgery, unauthorized signature, alteration or the
like.
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ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY - IN
THE EVENT OF ANY DISPUTE REGARDING THIS ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THIS ACCOUNT OR THE CAPACITY OR AUTHORITY OF ANY
PERSON TO TRANSACT ON THIS ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO
RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE
MAY PAY THE AVAILABLE BALANCE OF THIS ACCOUNT INTO
COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM AGAINST
US.
ADDITIONALLY,
TO THE EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL
BE
ENTITLED
TO
RECOVER
OUR
REASONABLE
ATTORNEY'S FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT.
IN THE EVENT OF ANY KIND OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THIS ACCOUNT, YOU AGREE THAT WE WILL
NOT BE LIABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.
GOVERNING LAW; PROCESS; REPRESENTATIVES -With regard to
any account established online, this Agreement is governed by the
laws of Mississippi and by federal law and regulation. Otherwise,
this Agreement is governed by the laws of the state of the location
of our branch identified on the first page of this form and by federal
law and regulation. Notwithstanding this, we may honor any levy,
attachment, garnishment, execution, subpoena, court order,
administrative order (including child support order) or other legal
process which names you or which encompasses you, this account
or any tax identification number associated with this account,
regardless of whether we are subject to the jurisdiction of the issuer
of such, regardless of in which state such is served on us and
regardless of how such is served on us. We are not required to raise
any defense in your behalf. We may also comply with the directions
of any executor, administrator, conservator, guardian, receiver,
bankruptcy trustee, attorney-in-fact or any other such representative
purporting to have authority over this account who furnishes us with
apparently authentic copies of documents wh1ch confer such
authority. We may refuse to deal with any such representative in
our sole discretion, and we will not be liable to you for such refusal.
You agree that we may place temporary or permanent holds on the
balance of this account related to or otherwise in response to any
such process or authority and that we shall be fully protected in
doing so, even if we later determine that such process or authority is
inapplicable to this account. YOU AGREE THAT WE WILL NOT BE
LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
SUCH ACTION OR INACTION.
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EFFECT OF TERMINATION OR AMENDMENT - Termination of th1s
account, whether by us or by you, does not relieve you of any
obligation you may then owe us. We may accept deposits to this
account after it has been closed in order to collect any deficit
balance, and such acceptance will not constitute reinstatement of
the account. Your use of th1s account after we g1ve you notice of
any amendment to this agreement constitutes your acceptance of
such amendment. No amendment of this Agreement is enforceable
against us unless it is in writing and we have authored the writing or
have signed it through an employee having authority to do so, such
as a regional president. No practice or course of dealing in
connection with this account which is at variance with this
agreement shall constitute a modification or amendment of this
agreement.
OTHER TERMS - This account is additionally governed by our
Account Information Statement. You acknowledge receipt of a copy
of the Account Information Statement and you agree to be bound by
its terms, as amended by us from time to time, and to be responsible
for all fees and charges set forth therein which apply to this account.
You understand that the Account Information Statement does not
necessarily set forth all possible fees and charges which apply to
this account.
SEVERABILITY - In the event that any part of this Agreement is
determined to be unenforceable, such will not affect the other parts
of this Agreement, all of which shall remain fully enforceable.
ARBITRATION - IF THIS ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY ("CLAIM") BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THIS ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF ALL OR ANY PART
OF THIS AGREEMENT, SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATION FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS
MADE OR FILED. RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATION FORUM OFFICE,
WWW.ARBITRATION-FORUM.COM OR POST OFFICE BOX 50191,
MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH IS THE LOCATION OF OUR BRANCH
AT WHICH THIS ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT IS MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 9 U.S.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND WE MAY OTHERWISE HAVE
HAD A RIGHT OR OPPORTUNITY TO LITIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, ALL CLAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION.
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YOUR DEPOSIT ACCOUNT TERMS AND CONDITIONS AGREEMENT
AGREEMENT - These terms and conditions (this "Agreement")
govern your deposit relationships with us unless vaned or
supplemented in writmg by amendment as provided herein. Unless it
would be mcons1stent to do so, words and phrases used in this
document should be construed so that the singular includes the
plural and the plural includes the singular. As used in th1s
Agreement, the "account" means each deposit account you maintain
with us other than Time Deposit [Certificate of Deposit) accounts
and Individual Retirement Accounts; "we," "our," or "us" mean
BancorpSouth Bank; "you" or "your" mean the owner(s) of the
account; and "signature page" means the page(s) containing the
signatures of the owner(s) of the account. This Agreement applies
separately to each account. The account may not be transferred,
pledged or assigned without our written consent, and we reserve the
right to withhold such consent for any reason.
Much of our relationship with our deposit customers is regulated
by state and federal law, especially the law relating to negotiable
instruments, the law regulatmg the methods of transferring property
upon death and the nghts of surv1vmg spouses and dependents, the
law pertaining to estate and other succession taxes, the law
regarding electronic funds transfer, and the law regarding the
availability of deposited funds. This body of law is too large and
complex to be reproduced here
The purpose of th1s Agreement 1s to·
( 1) summarize the rules applicable to the more common transactions,
(2) establish rules to govern transactions or circumstances which the
law does not regulate; and
(3) establish rules for certain events or transactions which the law
already regulates but permits variation by agreement.
LIABILITY - Each of you agrees, for yourself (and the person or entity
you represent if you s1gn as a representative of another) to the terms
and conditions set forth in th1s Agreement and the schedule of
charges that may be imposed. You authorize us to deduct these
charges as accrued directly from the account balance. You also
agree to pay additional reasonable charges we may impose for
serv1ces you request which are not contemplated by th1s Agreement.
Each of you also agrees to be Jointly and severally (solidarily) liable
for any account deficit resultmg from charges or overdrafts, whether
caused by you or another authonzed to withdraw from the account,
and the costs we incur to collect the deficit includmg our reasonable
attorneys' fees.
DEPOSITS - Any items, other than cash, accepted for deposit
(mcluding items drawn "on us") will be given provisional credit only
until collection is fmal (and actual credit for deposits of, or payable
in, foreign currency will be at the exchange rate in effect on final
collection 1n U.S. dollars). Applicable law may require us to make
your deposits available for Withdrawal before payment becomes final
or before the expiration of other banks' deadlines to return your
deposited items to us for refund. You agree that our making all or
any part of a deposit available to you for withdrawal IS not a waiver
of our right to charge back to the account any deposited item which
is returned to us unpaid or for refund; instead, we may charge back
to the account, and you will be responsible for, all such items.
Subject to any other limitations, interest will be paid only on
collected funds, unless otherwise provided by law. All transactions
received after our daily cut-off time on a business day we are open
(a "banking day"), or received on a day in which we are not open for
business, will be treated and recorded as if initiated on the next
following banking day. Our daily cut-off time vanes from location to
location and is posted at each of our locations.
WITHDRAWALS - Any one of you who signs the signature page,
including authorized signers, may withdraw or transfer all or any part
of the account balance at any time on forms approved by us
However, we reserve the right to limit the amount of any withdrawal
in cash where, for example, currency in the amount of the
withdrawal is not available at our branch or your withdrawal exceeds
the amount we allow v1a automatic teller machine or if the cash
supply of the automatic teller machine is depleted. Each of you
authorizes each other person signing the signature page to endorse
any item payable to you or your order for deposit to the account or
any other transaction with us. You agree that our right to charge a
check against the account does not depend on the date of the
check. Therefore, we may charge a check against the account
before the date of the check or at any time thereafter, provided,
however, that we may, but are not required to, refuse to pay a
check which appears on its face to be more than six months old. In
any event, we will not be liable to you for charging against the
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account a check before its date or after it is more than six months
old. The fact that we may honor withdrawal requests which
overdraw the finally collected account balance does not obligate us
to do so Withdrawals will first be made from collected funds, and
we may, unless prohibited by law, refuse any withdrawal request
against uncollected funds, even if our general practice is to the
contrary. We reserve the right to refuse any withdrawal or transfer
request which is attempted by any method not specifically permitted,
wh1ch is for an amount less than any minimum withdrawal
requirement, or which exceeds any frequency limitation. Even if we
honor a nonconforming request, we may close the account in the
event of repeated abuse of the stated limitations. We will use the
date a transaction 1s completed by us (as opposed to the day you
initiate it) to apply the frequency limitations. On interest bearing
accounts other than time depos1ts, we reserve the right to require at
least seven days' written notice before any withdrawal or transfer.
ACH, WIRE AND FUNDS TRANSFERS -We may decline to process
any wire or funds transfer which is not subject to Regulation E or the
Electronic Funds Transfer Act until you enter into a separate Funds
Transfer Agreement with us. If we process any wire or funds
transfer for you before you enter into a separate Funds Transfer
Agreement, with respect to each such transfer you will be bound by
the terms of this section. You agree to be bound by all rules and
regulations governing any system through which any transfer occurs,
mcludmg, but not limited to, any ACH rules, NACHA rules and the
rules and regulations pertaming to Fedw1re, the electromc transfer
system of the Federal Reserve Banks. We may make wire or funds
transfers by any means available to us, includmg, but not limited to,
through our correspondent banks or by internal book entry. We have
no obligation to notify you of incoming w1re or funds transfers. Any
cred1t for incoming wire or funds transfers 1s provisional until we
have received final payment. If we do not receive final payment, we
may reverse the credit. We may permit any of you or any authorized
s1gner to order wire or other funds transfers from the account by
telephone, 1n person, by wntten instruction, or by any other means
acceptable to us, subject to any time deadlines or other conditions or
procedures which we may establish. W1re and funds transfers are
made only through the use of identifying numbers for the recipient
bank and account, without regard to any names which may be
furnished for any recipient bank or account. You must furnish the
correct identifying numbers to us in connection with each wire or
funds transfer. Funds will be wired or transferred in accordance
w1th the identifying numbers you furn1sh us (or the identifying
numbers wh1ch you use, if you are originating an ACH transaction),
even 1f an identifying number is incorrect or IS Inconsistent with any
name you may use or furnish us. In such event, we will not be
responsible for your error, the transfer will not be considered an
unauthorized transaction, and any loss will be entirely yours. Any
mstructions you may give us in connection with a wire or funds
transfer Will not be binding on us unless we have agreed to such
mstructions in writing. You must strictly observe all deadlines we
impose for the processing of wire and funds transfers. We will not
be responsible for any delay or other consequences which result
from your failure to comply with any of these deadlines. You have
no nght to cancel or change any w1re or funds transfer after you
submit it to us. Any attempt by us to cancel or change or any wire
or funds transfer at your request will not constitute the assumption
of any duty by us. You assume all risk associated with international
wire or funds transfers. We will not be liable to you in any way in
connection With an international wire or funds transfer, whether for
failure of delivery, delayed delivery, fluctuations in exchange rates or
for any other reason. If any incoming wire or funds transfer is
denominated in a foreign currency, you authorize us to convert such
to U. S. Dollars according to such exchange rate wh1ch we may
select at our discretion. You acknowledge and agree that such
exchange rate may not be the most favorable rate of exchange
published and that you will be bound by our choice of exchange rate.
If you provide your account number or any other account identifying
information to any third party and such third party originates any
funds transfer transaction on the account, you agree that we may
treat such transaction as a transaction authorized by you.
OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION -You
intend these rules to apply to the account dependmg on the form of
ownership and beneficiary designation, if any, specified on the
signature page. We make no representations as to the
appropriateness or effect of the ownership and beneficiary
designations, except as they determine to whom we pay the account
funds Single Party Account- is owned by one person. Multiple Party
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Account - is owned by two or more persons JOintly w1th right of
surv1vorsh1p and not as tenants in common, regardless of the
conjunction ("or", "and") used between the depositors' names. Each
of you expressly agrees that the account 1s not owned as a tenancy
by the ent1ret1es. Each of you intends that upon your death the
balance in the account (subject to any previous pledge to which we
have consented) w1ll vest 1n and belong to the survivor(s) as the
separate property and estate of such survivor(s). If two or more of
you survive, you w1ll own the balance in the account as joint tenants
w1th survivorship and not as tenants in common. Transactions on
Multiple Party Accounts do not reqUire the signatures of all account
owners to transact on the account. Instead, any one account owner
or authorized signer may transact on the account to the exclus1on of
the other(s), and each of you authorize each other of you to do so
without further consent. If this Agreement is governed by the laws
of the state of Louisiana, the owners of a Multiple Party Account are
co-owners of the account, and all or any part of any deposit may be
paid to any one of you, whether any other of you is Jiving or not, and
any such payment to any of you shall constitute receipt and
acquittance and shall fully release and discharge us from the claims
of any person to funds of the deceased depositor for the payment
made. Pay On Death Account - Pay-On-Death beneficiaries acquire
the right to Withdraw only 1f: ( 1) all persons creating the account d1e,
(2) the benef1c1ary is then living, and (3) we are not otherw1se
required by Jaw to make payment to some other person If two or
more beneficiaries are named and surv1ve the death of all persons
creatmg the account, such benefic1anes will own the account and
may transact on 1t according to the Multiple Party Account rules
stated above unless otherwise provided by Jaw. Any one account
owner or authonzed signer may: ( 1) change beneficiaries, (2) change
account types, and (3) withdraw all or part of the deposit at any
time. If two or more of you create such a Pay-On-Death Account,
you own the account accordmg to the Multiple Party Account rules
stated above until the last of you dies. Fiduciary Account - A
Fiduciary Account, whether for a consumer or a commercial
purpose, 1s one 1n which the person controllmg the account does so
for the benefit of another. Examples of fiduciaries are trustees,
executors, conservators, custodians for minors, representative
payees and court-appointed guardians.
For purposes of this
Agreement, guardians such as parents or other relatives who have
not been court-appointed or persons who have not complied with
necessary provisions of any applicable transfer to minors Jaws are
not fiduciaries. We are not a fiduc1ary in connection with the
account. For fiduciary accounts, we Will usually require, in the case
of trustees, a trust resolution according to our form, and in all other
cases documents evidencing the fiduciary's authority. We have no
duty to inspect any will or trust document, and you agree that we
will not be bound by any limitations imposed in a will or trust
document. You agree that a Fiduciary Account is a general deposit
and not a spec1al deposit.
Corporation, Partnership, LLC,
Government and other Organizational Accounts - We will usually
require a separate resolution in a form acceptable to us designating
the person(s) permitted to make withdrawals from any account in
the name of a legal entity such as a partnership, corporation, LLC,
governmental entity or other organization
STOP-PAYMENTS - A stop-payment order must be given in the
manner required by law and must be rece1ved in time to give us a
reasonable opportunity to act on it before our stop-payment cut off
t1me. Our stop-payment cut off time is one hour after the openmg of
the next banking day after the banking day on wh1ch we rece1ve the
item. Additional limitations on our obligation to stop-payment are
provided by Jaw. A stop-payment order must precisely identify the
number, date and amount of the item, and the payee. We will honor
a stop-payment request by the person who signed the particular
item, and, by any other person, even though such other person did
not sign the item, if such other person has an equal or greater right
to withdraw from the account than the person who signed the item
in question. A release of the stop-payment request may be made
only by the person who initiated the stop-payment.
AMENDMENTS AND TERMINATION - We may change, in whole or
1n part, any term of this Agreement or any of the disclosures
indicated on the signature page or previously given to you. Rules
governing changes in mterest rates have been provided separately.
For other changes we w1ll give you reasonable notice in writing or by
any other method permitted by Jaw. We may also close the account
at any t1me upon reasonable notice to you and tender of the account
balance personally or by mail. Not1ce from us to any one of you is
notice to all of you unless otherwise provided by law.
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STATEMENTS -You must exam1ne your statement of account w1th
reasonable promptness. If you discover (or reasonably should have
discovered) any forgenes, unauthorized payments, alterations or
disputed transactions, you must promptly notify us of the relevant
facts. Even if you do promptly not1fy us, you still may have to either
share the Joss with us or bear the loss entirely yourself (depending
on whether you exercised ordinary care or substantially contnbuted
to the Joss) The loss could be not only with respect to items on the
statement but other 1tems forged or altered by the same wrongdoer
You agree that the time you have to examme your statement and
report to us will not, 1n any Circumstance, exceed a total of 60 days
from when the statement is first made available to you.
You further agree that if you fail to report any unauthorized
signatures, alterations, forgeries, unauthonzed activity or any other
errors or disputed transactions in the account within 60 days of
when we make the statement available, you cannot assert a claim
against us on any items in that statement, and the loss will be
entirely yours.
You also agree to exam1ne your statement with the same
reasonable promptness to discover whether any deposit is missmg or
has been incorrectly credited. If your statement of account contains
any error pertaining to any deposit, and 1f you fa1l to report such
error to us within 60 days of when we make the statement available,
you cannot assert a claim agamst us for such error, and any loss will
be entirely yours
The 60 day lim1tat1ons set forth in this section are without regard
to whether we exercised ord1nary care.
If the account 1s a commercial purpose account, you additionally
agree to take advantage of products and serv1ces we offer for the
detection and prevention of fraud and unauthorized transactions,
such as "Pos1tive Pay" cash management products. If you fall to
utilize any such product or service, you agree that you will be
precluded from asserting any cla1m against us for any unauthorized
transaction wh1ch could have been prevented by the proper use of
such product or service.
We may require any report of errors on your statement to be put
in wntmg by you and we may additionally require you to furn1sh us
with an affidavit concerning the error on forms acceptable to us. If
the account is a commercial purpose account, you agree to exhaust
all rights against any insurance coverage you may have before
makmg any claim against us. Our liability to you, if any, will be
reduced by the amount of any insurance you are entitled to receive.
You agree, upon request by us, to assign to us all insurance rights
you may have in connection w1th any loss on your commercial
purpose account.
DIRECT DEPOSITS - If, in connection with a direct deposit plan, we
deposit any amount in the account which should have been returned
to the Federal Government for any reason, you authorize us to
deduct the amount of our liability to the Federal Government from
the account or from any other account you have with us, without
pnor notice and at any time, except as prohibited by law. We may
also use any other legal remedy to recover the amount of our
liability.
TEMPORARY ACCOUNTS - If you intend for the account to be a
Multiple Party Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a Multiple Party
Account only in the name(s) of those who are present (the
"Temporary Account"). At the same time we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Party
Account, including those who are not present (the "Permanent
Account"). However, we are not required to give effect to the
Permanent Account documentation until all owners listed on such
documentation have signed 1t and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation. Notwithstanding
the foregoing sentence, we may give the Permanent Account
documentation retroactive effect to the date on which the
Temporary Account was opened. We are not required to give any of
you notice that the Permanent Account documentation has taken
effect, nor are we required to give any intended owner notice that
such intended owner's signature is needed on the Permanent
Account documentation. If the Permanent Account documentation
is not signed by all intended owners within 30 days following the
opening of the Temporary Account, we may discard the Permanent
Account documentation and will have no liability for doing so. A
Temporary Account is subject to all of the terms and provisions of
this Agreement.
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SET OFF - You each agree that we may Without prior notice to you
set off the funds in the account against any due and payable debt
owed to us now or m the future, by any of you having the right of
withdrawal, to the extent of such persons' or legal entity's right to
withdraw. If the debt arises from a note, "any due and payable debt"
includes the total amount of wh1ch we are entitled to demand
payment under the terms of the note at the time we set off,
including any balance the due date for which we properly accelerate
under the note. This right of set-off applies regardless of the source
of the deposit, and you consent that we may exercise this right of
set-off against deposits which consist in whole or in part of
government payments, includmg, but not limited to, Soc1al Security
and Veterans Administration payments Th1s right of set-off does
not apply to the account 1f: (a) It is an Individual Retirement Account
or other tax deferred rettrement account, or (b) the debtor's right of
withdrawal arises only in a representative capacity. We will not be
liable for the dishonor of any check when the dishonor occurs
because we set off a debt agamst the account. You agree to hold us
harmless from any claim arismg as a result of our exercise of our
right of set-off
FACSIMILE SIGNATURES -You authorize us, at any time, to charge
you for all checks, drafts, or other orders or transactions, for the
payment of money, that are drawn on us by facsimile signature,
regardless of by whom or by what means the facsimile signature(s)
may have been affixed.
AUTHORIZED SIGNERS - An authorized signer is someone you
designate to conduct transactions on your behalf, but does not have
any ownership or nghts m the account unless the authorized signer
is also named as a Pay on Death beneficiary, in which case the
Pay-On-Death Account rules apply. Otherwise, the rights of an
authorized signer cease upon your death but not upon your disabtlity
or incapacity; however, you agree that we will not be liable for
honoring any transaction by an authorized signer after your death
We reserve the right to limit the number of authorized signers and to
decline to permit authorized signers on certain types of accounts.
ACCOUNTS OWNED BY MINORS -If this is a Multiple Party Account
and one or more of the account owners is a minor, all adult owners
of the account jointly and severally agree that all transactions made
on the account by any such minor shall be deemed to have been
made by such adult owners, regardless of whether any such
transaction may be void or vo1dable. EACH SUCH ADULT OWNER
AGREES TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.
REFUSAL OF DEPOSITS - We may refuse to accept any item, wire or
electronic funds transfer for deposit or to send any item for
collection, and we will have no liab1ltty to you or to any other person
for such refusal.
ORDER OF PAYMENT - Unless otherwise provided in the Account
Information Statement (see OTHER TERMS section below), if more
than one item or order is presented for payment against the account
on the same day and the available balance of the account is
insufficient to pay them all, we may pay any of them in any order we
choose, even if the order we choose results in greater insufficient
funds fees than if we had chosen to pay them in some other order.
Our payment of any item or order m overdraft does not create any
obligation for us to pay any other item or order 1n overdraft in the
future, and you agree that no course of dealing regarding the
payment of items or orders in overdraft will be created between us.
ERRORS - If there occurs any error on the account in your favor,
such as crediting the account for any amount to which you are not
entitled, charging the account for an amount less than the amount of
an item or other order, or rece1pt of any direct deposit to which you
are not entitled, you agree that we may adjust this account to
correct the error and that, if there are insufficient funds 1n the
account for such adjustment, you will immediately pay us the
amount necessary to correct the error. You agree to pay our
reasonable attorneys' fees and expenses in the event we sue you to
recover the amount necessary to correct the error.
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DEPOSITS NOT MADE IN PERSON - We are not responsible for
transactions initiated by ma1l, outside depository or left With us for
subsequent processing unttl we actually record them, and you
accept and assume all risks tnherent tn tnltiattng such transactions.
For depos1ts so initiated, our determination of the amount of the
deposit will be conclusive, and you wa1ve any nght to contest our
determination
RESTRICTIVE LEGENDS - For your own purposes you may print or
wnte on checks or other 1tems restnctive legends specifying the
number of signatures required, the maximum amount for which the
check or ttem is payable, the number of days the check or item is
valid and similar restnct1ons. However, you agree that such
restnct10ns shall not be bindtng on us, that we may disregard such
restrictions and that we will have no liability to you or to any other
person for paying any check or other item inconsistently with any
restrictive legend that is pnnted or written thereon
CHECK CHARACTERISTICS - If you use checks from sources other
than vendors approved by us, or if you use check stock, security
features or ink color which cause data to disappear or to become
obscured when the check is converted into an 1mage, you agree to
bear any loss which results. We will not be liable for failing to honor
a stop-payment order for an item issued on a check form from
sources other than vendors approved by us
SECURITY INTEREST - In addition to the nghts of set-off which we
have under th1s Agreement, you hereby grant to us a security
interest in the account to secure payment of any obligation which
you now owe us or which you may owe us at any time 1n the future,
including your obligation to pay our attorneys' fees and expenses
and your obligation to indemnify us as provided elsewhere 1n this
Agreement. When any such obligation is due and payable to us, we
may pay such obligation, or any part thereof, from the account
Without prior notice to you, and we will not be liable for the dishonor
of any 1tem or order which results from such exercise of our security
interest. If the account has any pay-on-death beneficiary, the
interests of such beneficiary shall be junior to our security interest
and shall be subject to our right of set-off, even if we do not
exercise our security interest or right of set-off until after your death.
PAYMENT TO BENEFICIARIES
Payment to pay-on-death
beneficiaries shall be as provided by law. Notwithstanding anything
in the Pay-on-Death Account rules stated above, we may reqUire any
pay-on-death beneficiary wishing to continue transactions with us to
close the account and open a new account under such benef1c1ary's
signature.
INDEMNIFICATION BY FIDUCIARY - IF THE ACCOUNT IS A
FIDUCIARY ACCOUNT (INCLUDING, BUT NOT LIMITED TO, AN
ACCOUNT USED AS A CUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
THE ACCOUNT, WHETHER RESULTING FROM OVERDRAFT, ERROR
IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE OF THE "ACCOUNT
DISPUTE; INDEMNITY; LIMITATION ON LIABILITY" SECTION
BELOW OR ANY OTHER REASON. IN THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST (UNLESS YOUR INTEREST IN SUCH ACCOUNT
IS ONLY AS A FIDUCIARY), AND WE WILL NOT BE LIABLE TO YOU
OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SET-OFF OR EXERCISE OF OUR SECURITY INTEREST.
SIGNATURE BY MARK - If any signature which appears on the
signature page is by mark (such as an "X"), then you agree that we
will have no liability whatsoever on claims by you or any other
person based on forgery, unauthorized signature, alteration or the
like.
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ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY - IN
THE EVENT OF ANY DISPUTE REGARDING THE ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THE ACCOUNT OR THE CAPACITY OR AUTHORITY OF ANY
PERSON TO TRANSACT ON THE ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO
RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE
MAY PAY THE AVAILABLE BALANCE OF THE ACCOUNT INTO
COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM
AGAINST
US.
ADDITIONALLY,
TO THE
EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL
BE
ENTITLED
TO
RECOVER
OUR
REASONABLE
ATTORNEY'S FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT
IN THE EVENT OF ANY KIND OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THE ACCOUNT, YOU AGREE THAT WE WILL
NOT BE LIABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.
GOVERNING lAW; PROCESS; REPRESENTATIVES - With regard to
any account established online, this Agreement IS governed by the
laws of MissiSSippi and by federal law and regulation. Otherwise,
this Agreement 1s governed by the laws of the state of the location
of our branch 1dent1f1ed on the signature page and by federal law and
regulation.
Notwithstanding this, we may honor any levy,
attachment, garnishment, execution, subpoena, court order,
administrative order (including child support order) or other legal
process wh1ch names you or which encompasses you, the account
or any tax identification number associated with the account,
regardless of whether we are subject to the jurisdiction of the issuer
of such, regardless of in which state such is served on us and
regardless of how such is served on us. We are not requ1red to raise
any defense in your behalf. We may also comply with the directions
of any executor, administrator, conservator, guardian, receiver,
bankruptcy trustee, attorney-in-fact or any other such representative
purporting to have authority over the account who furnishes us with
apparently authentic copies of documents wh1ch confer such
authority. We may refuse to deal with any such representative in
our sole discretion, and we will not be liable to you for such refusal.
You agree that we may place temporary or permanent holds on the
balance of the account related to or otherw1se 1n response to any
such process or authority and that we shall be fully protected in
doing so, even if we later determine that such process or authority is
inapplicable to the account. YOU AGREE THAT WE WILL NOT BE
LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
SUCH ACTION OR INACTION.
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EFFECT OF TERMINATION OR AMENDMENT - Term1nat1on of the
account, whether by us or by you, does not relieve you of any
obligation you may then owe us We may accept deposits to the
account after 1t has been closed in order to collect any deficit
balance, and such acceptance will not constitute reinstatement of
the account. Your use of the account after we g1ve you notice of
any amendment to th1s Agreement constitutes your acceptance of
such amendment. No amendment of this Agreement is enforceable
against us unless 1t 1s 1n wntmg and we have authored the writmg or
have signed it through an employee having authonty to do so, such
as a regional president. No practice or course of dealing in
connection w1th the account which is at variance with this
Agreement shall constitute a modification or amendment of this
Agreement.
OTHER TERMS - The account is additionally governed by our
Account Information Statement. You acknowledge receipt of a copy
of the Account Information Statement and you agree to be bound by
its terms, as amended by us from t1me to time, and to be responsible
for all fees and charges set forth therein which apply to the account.
You understand that the Account Information Statement does not
necessarily set forth all possible fees and charges which apply to the
account.
SEVERABILITY - In the event that any part of this Agreement is
determined to be unenforceable, such will not affect the other parts
of this Agreement, all of which shall remain fully enforceable.
ARBITRATION - IF THE ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY ("CLAIM") BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THE ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF ALL OR ANY PART
OF THIS AGREEMENT, SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATION FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS
MADE OR FILED
RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATION FORUM OFFICE,
WWW.ARBITRATION-FORUM.COM OR POST OFFICE BOX 50191,
MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH IS THE LOCATION OF OUR BRANCH
AT WHICH THE ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT IS MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 9 U.S.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND WE MAY OTHERWISE HAVE
HAD A RIGHT OR OPPORTUNITY TO liTIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
liTIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, All ClAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION.
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'!11nnk you !i)r banking with Banc:orpSouth.
From time to time, we update the Tetm~ and Comliiion:; which
govern your BancorpSouth deposit accouiltS. Below are new
Terms and Conditions which will become effective on .J:mumy .3 i ,
1009. 'f11be new '1ernl" and Conditions replace the Tenus and
Condition& documents you h<l\"C received previously. Thc;;c new
Terms and Condition>: cover the use of an types of depository
accounts you have with us, buth consumer and commercial, t~xcept
for Time Deposit 3.nc! [ndividu31 Herireme11t Account:;. These new
Tenm and Conditiom do not change the structut<~ of any of your
accounts or cltange any fees applicable to your accounts.

If you have any que~tions abollt these new Terms <tnd
Conditions. pka:;e C'<1.H yourlocalBancm pSoulh ofiice or nur
TnfoLine at 888-797-77ll.
YOUH DEPOSIT ACCOUNT TERMS AND CONDITIONS
EFF·ECTTVE JANUARY 3 l, 201)9
EFFECTIVE JANUARY 31, 2009, THE FOLLO\VlNG
TER1v!S AND CONDlTJONS \V!LL SUPERSEDE AND
REPLACE THE TER1v!S A!'TD CONDITIONS WHICH HAVE
PREViOUSLY GOVERNED YOUT< DEPOSlT ACCOUNTS
{OTHER THANTlME DEPOSIT AND JNDlVfDUALRETHl.E1vlENTACCOUNTS) AT BANCOf~PSOUTl-1. YOUI< USE OF
ANY ACCOUNT lN ANY WAY ON OR AFTER JANUARY 3i ,
2009. CONSTITUTES YOUR ACCEPTANCE OF AND AGREE·
MENT TO THE FOLLOWING NEW TERMS AND CONDlHONS.
AGR;J~j\iFNT .. These terms anci conditions (this
"AgreemenC') govern yolli' deposit relationship:; with us unbs varied or wpplernentcd in writing by amendment a~ provided herein.
Unless it would be mconsistent to do so, \VOros and phrases used in
this document should be con~tm:d so that the singular include:; rhe
plural and the plural includes tile singular. As used inlhis
Agreeme11t, the "account" means each deposit account you maintain with us orhet·th8n Time Depm,it (CeniJ1cale of Deposit)
accounts and Jndividual R..:tirement Accoums: "we," "our," or "us"
mean BatlcotpSouth 8Jnk; "you" or "your" mr;:m the owner{s) of
the account: and "signatme p;Jge" means the page(~) containing the
signatltres of the owner(s) of the account. Tl1is Agreement applies
separately to each account. The account may not be transferred,
pledged or assigned without our wdtten comenL and we n~~erve
tile right to witllilold such ccm~ent fm :my reason.
Much of om rcbtionship with our deposit customers is rcgttbted
by state and kderal Jaw, especial!y !he law relating to11egotiabJe
instmments, the law regulating the method~ of transferring property
upon death and tile rirhts of surviving spou~es Hll(l dependents, the
law pert3ining to estate and nther succession taxes, tile iaw regmd-·
ing electronic funds tumsfer, ami rile law regarding the ::r\'ailability
of deposited funds. 'J11is body of law is too large and complex to he
11;pmduced here. Tile purpose of this Agn-;ement is to:

Case
onofFLSD
Docket
( i) 1:09-md-02036-JLK
summ,u·izc the rub applicabk to theDocument
more common 3043-21 Entered
before the date
the check or
at any time11/08/2012
the!eatkr, provided, Page 3 of tion, and :my loss wiii be entirdy yours. Any instructions you may
5 hmw;ver, tha1 we m;Jy, but :m; not leq!!ired to. refuse to pay a check
tran~:1crions;
g:ve us in connection \\'ith a vvire or fund:-: transfer wiil not be bindestablish rules til govern tlimsactions or ciicumstances which
th<; law dots not r::gubte: and
(J) est;lblisil mks tl)t· ce11ain ,;vents or trans:lctions which the !aw
~lireadv regulates but pen Hit;; variation by agwcmcnt.

!iABJUTY -E,H;h of you agtees, ten yourodf (anc! the person
<entity vou represent if you sign as a rcp!'lcsenl;3.t!ve of anothn) to
the terms and conditions set fo11h in this Agreement and the schedule of charges that may be lfl1JlOSed. You mnhorize 1JS to ;kducr
tllcse dmges a:; accrued directly tium rile account balance. You
abo <Jgrcc to pay additional 1,:asonablc charges we may impose i'or
selvices you request which are not contemplated by ih1s
Agreement. E~ch of you also agre<e:; to be jointly 8nd sew·raliy l,solidarily) liable lor any account defiC';t resulting Ji·mil charges or
overdmlls, wJ-tether caused by yon or another authorized to wjthdraw frorn the ac·count. and the costs we iucur to collect the dellcit
induding our reasonable attomeys' fees.
Oi

Di'J'OqJs ,_,Any items. other tiulll cash. acz:eptec! for deposit
tindudii!g items drawn ''on us") wii! be given provisional credit
only until collection is !inal (and act1wl credit f()l' deposits of. or
payable in, fotcign cmrency wiii be at the exchange rate in eftl~ct
on fma] collection in U.S. doHar>:). Applkable law may require us
ro make your dcpo~its availabie for withd;mval before payment
hecomes iinal or before the expiration or other banks' deadlines to
retum your deposited item~ to us for !efuncl. You ngree tlmi ow·
making all or any pari of a deposit available lo you for withdraw<d
is not a waiver of our right to charge back to tile account any
deposited ilem which is retumed to u:; unpaid or for refund: instead.
we may charge !xtck to the cJCcmm!, and you will be responsibk
J<x. <11l such items. Subject to any other limitations. mteresr wili be
p~id only on collwed fund~, urtlcss othenvise provided by Jnw, All
transactions received after our daily cut·off time on a business day
we are open (a "b<~rLizing day"). orn.:cdved on <J dny in which we
ate not open fm business, will be treated and recorded as if initiated
on the next following banking day. Our daily cut-off time vades
fmm location to location ami is posted at each of our locations.

Wl H-lDtL\ViALS ··- Any one of yoll who signs the signature
pagr. including authorized signers, may withdraw o1 1ransler al! or
any part of the accouiil balance at any tim() lltl f0mb approved by
us. However, we r<;scrvr the right to limit the amount of any withdrawal in cash wl1ere, klr example. cummcy in the amount of the
withdrawal is not available :n our branch or yow: wirhdr:J\val
exceeds the amount we aiiow via automalic teller nwchme or if the
cash supply of the automatic tcHcr machine is depicted. Each of
you authorizes each other person signing !he signature page to
emlo!'e any item p~yabie to you or your order for deposit to the
account or any {ltiJer transaction with us. You agree that our right to
ch;Jrge a check against the account does not depend on the dme of
the cheC'k. ThereJixe, wr: may charge a check against the account

which <lppear:;; on its face to be more than six ll1lmths old. Tn any
even!. we wili uor be liable to you for charging against the ac:z:ount
a check before it; date or after it is more than six months old. Th;:
f~:ci lh;J( we may hon01 withdrawal reque~ts which 0\'erdraw the
finally collected account balanc·e does not obligate us to do so.
\Vithcilawals wiii llr:,t be made t'mm coHected fnncis, :md we may,
unless prohibited by taw, refuse any withdrawal request again~t
uncollected funcb, even if our genemi pr;.tctice is to tile cot!lrary.
We reserve the nght ro refuse any withdrawal or transfer request
which i:; attempted by any meihod not ;,pecif:cally pcrrnittc',d, which
is J<x an amount Jess 1han any minimum withdmv,·al requirement,
or which exceed <my frequency limit<Jtion. Even if we honor a non··
cont(JnTting ;.-;quest. we may dose the accolilil in the event of
repeated abuse of the stated limitmions. We will use the date a
1rans;;ction is completed by us (a'; opposed to the day you initiale
it) io apply the frequency limitations. On interest bearing ~Jccotmt'i
otilet·than time deposi1s, we ;<;serve the tight to require at least
seven days' wlitten notice before any withdrawal or transfer.

ACt WW.EM~n l'U:'.iDS 'f!L\NUiFT<S ·· We may decline
to procc..,<; any wire or funds tnmsfer which is not subject to
Regulation E or the Electronic Funds Transfer Act until you enter
imo a scjxu·atc Funds Tmnster Agreement with us. It\ve process
any wire or funds transfer for you before you enter into a separate
Funds Tmnster Agteemem, with respect to e~ch such transfer you
will be bound by the wrm:; of this ;;eetion. You agree to be bound
by llll rules 2nd regubtions governing any system througl1 which
any transfer occur&. mc:luding, bm not limited ill, any AGl mle.\
NACHA rules and the rules and regulations pe1taining to f(xhvire,
the electronic rranster system of the Federal Resen-·e Banks. We
may mnke wire or funds transfers by any 1neans available to us,
including, butnotlirnited to, through our correspondent banks or
by intemal book entry. We have lJ() obligaiion to notify you of
inmming wire o1· funds Lransfers. Any credit for incoming wire or
funds transfers is provisional until \W have rc~eived final payment.
Jt' we do not receive final paymem, we may reverse the credit. We
may p:;nnit any of you or <lily :nltborized signer lo order wino. or
other J:imcb transfers from the accmmt by telephone,ill person. by
written instruction. or by any other means aceeptable to us, :;ubject
to any time deadlines ur other conditions or procedmes which we
may establish. \Vire and funds tran,fer> are made only 1ilrough the
use of identifying numbers for the recipient bank and account
without regard lo any names which may be fumisiled l<)r any te<:ipicnt baak or accuunt. You must fumish the cotTect identifying numbers to us in col!nection with each wire or timds t1ansfe1. Funds
will be wired or tnmsferred in accordance \Vtth the identifying
numbers you !imti~h us (or tl!e identifying m1mbers which yon use,
if you are originating an ACH transaction), even if an identil~1 ing
number is incorrect or is inconsistent with any name yon may use
or fumish us. In such cwnt, we will not be responsible for yonr
error, the transfer wiii 1101 b<-; considered an um;ur!mrized transm:-

jng on us unless we have agreed to such instntctions in writing.
You llll!St sliiz:lly observe aH deadime:; we impose for the processing of witt: anc! limds rr:m:;t(-~ts. \Ve wi!l not be responsible !()r any
delay or otlicr consequences whk:h result ii·om yonr titilure to com-·
p!y with any of these deadlines. You have no right to cancel or
change any wire or funds transfer after you sn!Jmit it ro ns. Any
attempt by us io cancel or change any wire or fmds transler at yom
request will not constitute the assumption of any duty by us. You
assume ail rd associated with international wir~ or funds tra!lsfers.
We \l'tllliD! be liable to you 1n any way in connection with 8ll international wire or funds transf<>L <,vhether for failu;,; of delivery.
debyed delivery, fluctuation~ in cxdmnge mtes m for any other
n-;ason.lf any incoming wire or flmds tt<msfer i~; denominated in a
toreign cunency, you antilorize us to convert such to U.S. Dollars
accordmg to such exchange rare w!!ich we may select Jt our discretion. '({)lt ~1eknowledge and agree that such exchange rate may not
be the most favorable rate of exdtan1:~e published and th~1t you wi!!
be bound by our choice of <:xchange rate. If YOli provide your
3Cc:ount number or any other account identifying infmm:llion to
any third pnrty and sucil third party originates any funds transfer
tmmac:tion 011 the m:counL you agH-:e that we may treat such trans8Clion as a tratbaction authorized by you.
{)\Vr~EH~)}.ff2 (}f ACC\)Uf'·tf ANTi HfNEV~(.:~~:.-~iV IH·:~~: .
lGN.:>,:rlOi':i .. Yoll intend these rules to ~pply to the account
depending on the form of ownership and bend[ciary designation, if
any. ~peciftcd on the ~ig11aturc page. We make no representations as
to the appropriateness or effect of the ownership and benefic!3ry
dcs!gn:.1tions, e1;ccpl as they derennine to whom we pay tile account
Ji::nds. Single Party Awnmt i:; owned by one pe1·sm1. i\'Iultiph;
Party Account is owned by t\VO or more pebons jointly with rigllt
of smvivcrship :md not as !emmts in common, repJd!ess of the
conjunction ("or", "a ncr) used between the depositor~' names.
Each of you expres~;]y agrees that the account is not owned as a
tenancy by the entireties. Each of you intends that upnn your death
the balance in the 3CCOliill (subject to :my previous pledge !o which
we il:1ve co!t<ented) wiil vesl in and belong to th,; survivor(s) as the
sep~mue property nnd estate of such smv[vor(s) .If two or mo!e of
you &urvive, yon will own the balance in the account as joint ren<lllts with survivorship and not as tenants in common. Transactions
on Mul1ipie Party Accounts do not requi1t; the :iignanm;s (;t' all
account owners to transact on the account. Instead, any one account
owner or authorized signer may tt:msad on the account to the
exclusion of the other(s), and each of you authorizes each other of
you to do so without further consent. If lhis Agteerm:nt is govrmed
by the laws of the state of Louisiana, the owners of a Multiple Party
Account arc co ·OWilers of the account. and ail or :my pmt of any
deposit may be paid to any one of you, wl~ether any other of you is
living 01 not, nnd any such payment to any of you 'hal! consritHtc
receipt and acquittance and shaH fully re[e3se and discharge us
fmm the claims of any person to funds of the dcc<:a~ed depositor
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efic-iaric~s acquire the right to withdraw only if:{!! aJi persons creatplan, we deposit any <tiHOl!lH in the account whicil should have
writing or by any other method permjttcd hy law. We may aiso
ing the account die, (2) the beneficiary is then living. and (3l we a:.:
not otherwise required by !aw to make payment to sonK other person. lf two or more beneficiaries an; named and survivtc the death of
all persons neating th,; ac('ount, such beneficiaries will own the
ac-count and may transact on it according 1o the Multtpk Party
Account mles stated above unks~ othcn1·ise provided by Jaw. Any
one account owner or authorized signer may: (l l change bendicim·
ics, (2) change account type:·;. and (3) withdraw <til or part of the
dqJostl at any time. lf two or more of you ('reate such a Pay-On·
Drath Acc~ount, you own til~ accmmt according to !he Multiple
Parry Account mles ~tated above until the last of you dies.
Fiduciary Account- AFiduciary Account, whether it)r a consumer
or a commercial pmpose. is one in which thtc person controlling the
account does so for the hend!t of anoth~r. Ex;mrples of !iducianes
.
'
'
are tmstecs, executors. conservators, custocItan~ tor mmors. ::epresentative payees and court-appointed guardians. For purpo~cs of this
Agreement, guardiMts such as parents or other relatives who have
not been court-appointed or persons who have not complied with
nccessmy provisions of any applicable transfer to minors laws me
not tldudaries. We are not a !iduciary in connection with the
account. For tidm:iary accounts. we will n>uaHy reqnin;, in the case
of tmstces. a trnst resolution according to our ff.1rm, and in all other
cases documents evidencing the fidnci:Jry ·, authority. We Jmve no
duty to inspect any will or tmst dtxument. and you agn'e that we
will not be bonnd by any limitations imposed in a will or trust docunwnt. You agre•: that a Fiduciary Account is a general deposit and
not a ~pecial deposit. Corporate, flar!nr..rship, LLC, Govemment
and other Organizational Accounts We 1vill usua!ly reqmre a sepamte ;e:;olution in a form ~1cceptablc to us designating the pcrson(s)
permi!led to make withdraiv<ils from any account in the name of a
leg<ti entity such as a partnership, coqJoration, LLC. govemmental
entity nr other orgm1llation.
:-rnlJ:',PA'::'i'->WNTS .. Astop·payrm:nt order must be given in
the manner required by iaw and must be r~ceivecl iJJ time to give us
a reasonnble opportunity to act on it before ollr siop.. payment cutotf time. Our stop"payment cut-off time is one hour after the opening of the next banking day after the banking day on which we
receive the item. Additional linutations on our obligation to ~top·
payment are provided by law. A stop-payment order must precisely
identify the !Hi!nher., date and amount of thr: item, :md lhe payee
We will honor a stop-payment re~uest by tile person who signed the
particular item. and. by any other person, even though such other
person did not sign the item, if wd: other person has an eqLta1 or
greater right to withdraw i]·om the account than the person who
signed the item inyuestion. A release of the stop-payment request
may be nmde oniy by the person who iuitiated the ~top-payment.
.:\~IE>-LOJ~tENTS ANU TIJ~_;\J.U··!:rrffJN ··· \Ve n1ay changl\ in
whole or iu pint. any term oftlm Agreement or any of1he disclo·
sures indicated on the signature page or previously given to you.
Rules gov,;mmg changes in interest rate;; have been provided sepa ..

dose the HCZ'Ollnt 8t ~ny time upon n;asonabk noti('e to you aud
tcnc!C'r of the ;JCcor;;H balance persoll8ily or by mail. Notice from us
to any one of you is notice to zd.l of yon unless otherwise provided
b)' lmv.
i')T:Yl'E\·\F[··trs .. You nmst examil!e your statement of account
with reasonable promptness. If you discover (or reasonably should
have discovered) <my forgeries, mmmiloriz.ed payments, aiterations
or disputed transactions, you must pr01nptly notify us of the reiev~nt fitcts. Even if you do promptly notify us, you still may have to
either share the loss with us or bear the lo's entirely yourself
(dependmg on whether you exercised ordinary care or sulr;tantially
contributed to the lo.%).1l1e Joss cmtkl be not only with respl~Ci to
items on tile statement but other items forged or altered by the swenc
wrongdoer. You agree that rhe rime you have to exmnine your statement and report to m wiH not, in any circumstance, exceed a total
of 60 day> from when the st~tement is first made available to you.
You further agree that lf you fai1 to repmt any unauthorized signatures. alterations. forgeries, unautho;ized activity or any otile1
errors or disputed transactions in tl;e account within 60 day~ of'
when we make the statement available. you e<mnot assert a claim
against us on any items in that stmemtcn!. and the loss will be
entirely your~.
You alsn agree to examine your statement with the ;;ame reason~lble promptness to discove1· whether any deposit is missing o1· has
been incorrectly credited. 1fyour statement of account contains
any error perraining to <my clepusit, snd if yoll f8iJ to repent such
error to us within 60 days of wilen 1ve make tbe statement available, you cannot Dssert a claim against us for such enw, and any
luss will be entirely yonrs.
The 60 d8y limitations set forth in this section are wirhout regard
to whether we exen::ised ordinary care.
JJ ihe account is a commcr<::ial pmvose account, you additionally
agrr:e to take ad::antage of products r.ml services we offer l<x the
detection and prevention of fraud and Ullalithorizecltransactions,
sucil at> "Positwe Pay" cash management prodttcts. If you fail to
u!ilize any su:::b product or service. you agree that you will be precluded l1um asserting any claim against us for any unautholized
tramaction whtch could have been preYented by the proper use of
such product or service.
We may require any report of enors on your statement to be put
in writing by you mKI we may additionally require you to fumish us
with au affidavit conceming the en or on t!Jrrns acceptable to us. lf
the account is a commercial purpose account, you agree to exhaust
aii nghts against any insumnce coverage you rnay have befo1e
making 811)' claim against us. Our li<rbility to you, it' any, will be
reduced by the amo111H of any inwrance you are entitled to receive.
You agree, upon request by us, to a~signlo us ail insurance rights
you may h:we in connection with any loss on your commercial purpose account.

been returned to the Federal Government k)r any reason. you
authorize us to deduct the amount of our liability to the Fedeml
Government from the account or ii·om any other acz:ou11t you have
with us, without prior notice and at Jny time. except as pmhibitcd
by Jnw. We rnay also use any other legal remedy to recover the
antollllt of our liability.

TE\WfN.ARY ,\CCOtHTS ... If you intend for the a(z:ount to
be a rvlultiple Patty Account, blJt al! of you arc not present at the
time the accoum is opened. we may permit JS many of you as are
pre~wt to open the account either as " Single 1'miy Account or a
lvlu!t!ple Party Account only inlhe name(s) of those who are pre:-·
em (the 'Temporal)' Account"). At the s~u·nc time we may permit as
many of you as ar~ present to also sign account documentiliion list·
ing tile nr:mes of ali those intended to be owners of the Multiple
Party Account, including those who are not pre';ent (the
"Pennanent Account"/. However, we ap,~ not required to give eftect
to the P.:rmanent Account document<Jtion until all owners list::d em
such docurnentation have signed it and we have processed it, at
which pomt the [\;nnanent Acz:oullt documemation shall supersede
nnd rep] ace the Tempomry Account doClimentation.
Notwithstanding the jj)rcgoing ~entence, we may give !he
Permanent Account documemation retroactive effect to the date on
which the ·lernporary Acmunt was opened. 'vVe m·e not 1equired to
give nny of you notice that the Permanent Account documentation
has t;Jken dfect, nor are we required 10 give <ll1)' intended owner
notice that such intended owner's signature is needed on the
Permanent Ac·count documentation. lf the Pennanem AccOtmt documentation is not signed by ail intended owners within JO days following the opening of tile Temporm:y Account. we may discard the
Penmment Account documentation and wiil have no liability for
doing so. ATemporary Account is subject to a!! of the terms and
provisions of this Agreement.

SET-Orr, You each <Jgree that we may, 1vi!hout prior notice to
you, set olf the funds in the account against any clue and payable
debt owed lo us now min the future, by any of you having t!Je
right of withdrawal. to the extent of' such persons' or legal entity'>
tight to wirildraw. if the debt arises from a note, "any due and
payable debt" includes tlte total amount of which we are entitled to
demand payment under the tenns of the note at the time we set off,
including any balance the due date forwhi.ch we properly accelerate under the note. This right of set-olf applies regardless of the
source of the deposit, and you consent that we may exe11;ise thi~
right of seh.J!f against deposits which consist in whole or in pm't of
govnnmenl payments, including. but not limited tn, Social Security
and Veterans Administration paynwnts. This right of set"oif does
not apply to the account if: (a) il is anlndividtwi Retirement
Account or other tax.rldened retirement account, or (b) the
debtor's right of withdrawal arises only in arepre~entative capacity.
We will not be liable for the dishonor of any check when tlte
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dishonor occm-; because we sd off a debt against the account. You
agree to hold us harmless from any claim m:ibing: 28 a result of our
exercise of our right of set-otT
Ec\CSlM!LE SIGNATUHFS ···You auth01ize tis. at any time,
to charge you for all checks, draft,, or other orders or transactions,
for the payment of money, tl1at ure cb:awn on us by facsimile signature, regardless of by whom or by wliatmeans the facsimile ~ig:na
ture(s) may have bec;n afthed.

AUHIOmZEn S1GNEHS--- An authorized signer is someone
you designate to conduct transaction:; on your behalf, but doe> not
have any ownetship or rights in the account unle% the authorized
signer is also name1.i as a Pay-On-Denth beneficiJry, in which case
the Pay-On-Death Account rules apply. Othenvise, the rights or an
mHilorized signer ce<tse upon your death but not upon your disabiJj ..
ty or incapacity; however, you agree that we will not be liable for
honming any tTW1$action by an authorized signer after your death.
'Ne reoerve the right to limit the number of authorized signers and
to decline to permit authorized signers on certain types of QCcount:;.
ACCOUNTS OWNED Bt :\HNOl<S !f this is a Multiple
Party Account and one or more of the account owners is a minor.
[JJ adult owners of the account jointly and severaJJy agree that all
tmnsac:tions made on the account by any such minor shall be
deemed to !Jave been made by such ~dult owners, regardless of
whether any sucillronsaction may be void or voidab!e. EACH
SUCH ADULT OYVNER AGREES 1D fNDE!VlNJFY US A1'\!D
HOLD US HARMLESS FROM ANY LOSS WE INCUR Il'i
CONNECTiON WITH ANY TRANSACTION MADE BY ANY
SUCH ivHNOR.
w

HEFlJS/>J, OF DFPOSlTi:l .. We may refuse to accept any
item, wire or electronic limds !ransler for deoosit or to send anv
item for collection, and we will have no liabl!itv" to vou or to a~v'
other perwn for such n::fusai.
}

ORDEH OF f'AY?ifEf-H' ... Un!ess otherwise provided in the
Account Inlixmation Statement (see OTHERTER~v1S section
below), if mme !lmn one item or order is presellted for payment
against the ac~;ount on tl1e same day and the available balance of
the account is insufficient to pay them ali, we may pay any of thc;m
in any order we choose, even if the order we choose results in
greater insufficient ftmds iec:s than if we had cho,en to pay them in
some other order. Our payment of any item or order in overdraft
dot's not create any obligation f(Jr us to pay any other item or order
in overd111ft in the future, and you agree that no course of dcDling
regarding the payment of items or orders in ovenltan. wi!! b~ created het ween us.

nmous If there occurs any error on the account in your
favor, such as crediting the accmmt for any amount to which yon
m·e not entitled, cha;ging the account for an amount less than the
amonnt of an item or other order, or receipt of any direct deposit to
which you are not ent!tled, you agree that we may a([iust this
M
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in the account for such adjustment, you will hnrncdiately p3.y 1.1s
ACCOl.ll'lT IS A FTDUCLARY ACCOUNT (INCUJDJNG, BUT
the amount neressm·y to co;rect the error. You agree to pay our reasonable attorneys' fees and expenses in the event we sue you to
recover UK 3mount neces~:Jry to correct the error.
{}({POSH'S NOT MADE 1!\ PEHSOI'-i .. \Ve are not responsible for transactions initiated by maiL outside depo,itory or left with
us for subsequent processi.rtg until we actually ;\;cord them. and
you accept and assume all risks inherent in initiating such tnmsacticms. For deposits so initi~ted, our determination of the amount of
the deposit will be conclusive, and you \vaive :my right to contest
our determination.

kK:\TlUCTlVE LEGENDS ... For your own putposes you
may print or write on checks or other items restrictive lege nels
specifying d1e number of signJiurcs 1equired. the maximum
arummt for which the check or item is payable, the number of clays
the check or item is valid and similar restrictions. However, yon
agree that such restrictions shall not be binding on us, that we may
dls;egmzi such 1\;StrictioJJS and rhm we 1vill have no liability to you
or to any other person for paying any check or other item inconsis ..
tenlly \Vith any restrictive legend that is printed or written ther~on.
GlECh CHAgACTER1STlCS "' lf you use checks from
sources other than vendors appmved by us, or if you use check
stock, security features or ink color which cause data to disappear
or to become obscunxi whw the check is converted mto an image,
you agree to bear any loss which resuits. We will not be liable for
failing to honor a stop--payment order for an item ;ssued on a check
fmm t!·om sources other than vendors approved by us.
~1ECURITV li'-!TUU:ST --In addition to the rights of set-off
which we have under this ,t\grecment. you hereby grant to us a
security inte;est in !he account to secure payment of any obligation
which you ilO\V owe us or which you may owe us at any time in
the fumre, including your obligation to pay our attorneys' fees and
expenses and your obligation to indemnify us as provided else·
where in this Ag;\;ement. When any such obligation is dtle and
payable to us, we may pay such obligation. or any pmt thereof.
iium the account without prior notice to yon, and we 1vill not be
liable for the dishonor of any item or order which rewlts from such
exercise of our security interest If the account has any Pay-On·
Death beneficinly, the interests of such benef!cimy shall be junior
to our security intetest and shall be subject to our right of set-otJ,
even if we do not exercise our security interest or right of set-off
until after your death.

FAYi\'WNT TO RC!"-lFFHJAR!ES ... Payment to p~y-on-death
beneficiaries shall be as provided by law. Notwith>tanding anything in d1e Pay-on-Demh Account mles stated above, we may
require any pay-on-death beneticiary wishing to continue transactions with us to close the account and open a new accotml under
such beneficiary';; signature.

NOT LlMITED TO, AN ACCOUNT USED AS ACUSTODIAL
ACCOUNT OR AS AREPRESENT.i\HVE PAYEE ACCOIJN"l'
TO RECEIVE PAYMEN'L) fROM THE SOCIAL SECURITY
ADMINISTRATION OR A.N'f OTHER GOVERNMENTAL
PAYOI<). YOU. THE FlDUCl1\RY. AGREE IN YOUR INDlVIDUAL CAPACITY TO INDEi'v!NTFY US AI'-.!D HOLD US HARM·
LESS FI<.Ol\1 ANY LOSS WE INO.JT< Il'-1 CONNECTION \vUH
THE ACCOUNT, \VHETHER HESULTING F.ROM OVERDR.r'\.FT, ERIWR ll"i YOUR E'\VOR. HECLAMATION BY ANY
GOVERl\'MENTAL PAYOR, ANY DISPUTE \VITHlN THE
SCOPE OF THE "ACCOtll'IT DISPUTE; 11'1DEMNITY; UMITArlON ON LIABJUTY" SECTION BELOW OR ANY OTHER
REASON. lN THE EVENT OF ANY SUCH LOSS, \VE MAY
ENliCIRCE THE FOHECiOlNG rNDEMNlTY BY SETflNG OFF
THE Alv1001'·1T OF SUCH LOSS AGAINST (OR BY EXERCIS·
INCi ANY SECURITY INTEREST WE iVlAY HAVE IN) ANY
CffHERACCOUNT WlTH US lNVlHICH YOU, THE FrDlJClARY~ HAVE AN INTEREST (UNLESS YOUR INTEREST IN
SUCH ACCOUNT IS ONLY AS AHDUCJA.RYl, AND WE
WILL NOT BE LIABLE TO YOU OR TO AN'lONE ELSE FOR
TilE DISHONOR OF ANY lTEM OR ORDER ON SUCH
OTHER ACCOUNT WHICH RESULTS FROM SUCH SET-OFF
OR EXERCISE OF OUR SECURITY LNTERJ:-:~T.
SlCNAHJm~ gy \!ARK If any signature which appenrs on
the signature page i$ by mark tsnell as m1 "X"), then you agree
th3t we wi!l have no liabi!ity whatsoever on claim> by you or any
other person based on forgery, unauthorized signature, alleration or
tile like.
w

ACC01Jr'-IT IHSPUm; iNUEl\iNlTY; LHvH't,\TlON ON
L!AJHLrtY ·· L.~ THE EVENT Of ANY DISPUTE REGARD·
JNG THE ACCOUNT, JNCLUDfNG ANY DiSPUTE OVER
OWNERSHIP OF OR ENTITLEMENT TO THE ACCOl.ll'IT OR
THE CAPACITY ORAUTHOR[TY OF ANY PERSON TO
TTU\NSACT ON THE ACCOUNT. YOU AGREE TO PAY OUR
REASONABLE XITORNEYS' FEES AI'm EXPENSES IN rfllE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDlNG TO RESOLVE SUCH DfSPUTE. fN THE EVENT OF
SUCH DISPUTE WE Jv1AY PAY THE AVAILABLE BALANCE
OF THE ACCOUNT INTO COURT, AND lN THAT EVENT
YOU AGREE NOT TO iVIAKE AN'{ CLAIM AGAJNST US.
ADDITIONALLY, TO THE EXTENT PERMITIED BY LAW,
YOU AGREE TO INDEMNIFY US, OUR DIRECTORS, OFFICERS. EMPLOYEES AND AGENTS FROM AND AGAlNST
Al'IY AND ALL CLAIMS ARISil'JG FROM OR IN ANY WAY
RELATlNCi TO ,c\l'lY SUCH DISPUTE. YOU ALSO AGREE
THAT WE SHALL BE ENTITLED TO RECOVEH OUT{
REASONABLEi\Tl'ORNEYS' FEES AND EXPENSES lN
CONNECTION WITH SUCH PAYMENT INTO COURT AND

T!-1/\T WE MAY RECOVER SUCH H~ES .AND EXPENSES
FROlvl THE BALANCE PAID INTO COURT.
IN THE EVENT OF ANY KIND OF CLAHvf BY YOU
AGAINST 1JS IN CONNECTION WITH THE ACCOUNT, YOU
AGREE THXf' WE WILL NOT BE LIABLE TO YOO FOR ANY
INC!DEJ\fl~,I,L. CONSEQUENTIAL, SPECIAL, EXEMPLARY
OR PUNITIVE DA1vlAGES.
GOVRUNlNG l.AW; PROCE~~;); m·J'REWNO~f1VE!)
With regard to any account established online. this Agreement is
governed by tile law~ of Mississippi and by federal law and regulation. Otherwise, this Agreement is govemed by the laws of the stn1e
of the location of om branch identified on the signature page and
by federal law and regulation. Notwithstanding this, we may honor
any levy, attachment, gamishment, execution, subpoena. court
order, ndministrative order {inducling child suppo11 ordeT) or other
leg;JI process which names you or· which encomp3sses you, the
account or any tax identification number associated with the
account regardless of whether we are subject to the ju;isdicrion of
tile issuer of wch, regardless of in wh;ch state such 1::: served on us
and regardless of how such .is served on us. We m-e net required to
mise any defense in your be!Ja!f. We may also comply with the
di;ections of any executor, administrator, conservator. gtmrdinn,
receiver. bankmptcy tnrstee, a!lorney-in.. fact or any other such representative pmvorting to have authority over the account who furnishes us with apparently authentic copies of documents which
confer such authority. We may refuse to deal with any such representative in our sole disc;etion, snd we wiH not be liable to you for
such refusal. You agree that we may place temporary or permanent
holds on tl·te balance of the account tdated to or otherwise in
re&ponse to :my such proceos or authority and !hat we shall be fully
protected in doing so, even if we later determine that such process
or authority is inapplicable to the account. YOU AGREE THAT
WE WILL NOT BE UABLE TO YOU OR TO Al'fY OTHER
PERSON PORA.CT!NG OR NOT ACl'ING ON ANY SUCH
PROCESS OR FOR ACTING OR NOT ACTING ON THE
DJRECT!ONS OF ANY SUCH REPRESENTAl'lVE OR FOR
PLACli'iG OR NOT PLACING TEtvrPORARY OR Pf.:RMANENT HOLDS,AND YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFF[CERS, EMPLOYEES AND AGENTS FROM
AND AGAINST ANY AND ALL CLAIMS ARISING FROM OR
IN ANY WAY RELAT1NCi TO SUCH ACHON OR lNACf!ON.
Wfi~Cr OF TFl"~.rvnNAT10N Oll AiYWNDl\-lENT ·Tennination of the :Jccoullt, whether by us or by you, does not
;elieve you of any obligation you may then owe us. \Ve may accept
deposits to !he account after it has been dosed in order to collect
any deficit balance, and such acceptance will not constitute lein ..
statement of the account. Your use of the account alter we give you
notice of any amendment to this Agreement constitutes your
acceptance of such amendment No amendment of this Agreem~nt
is enforceable against us unJcss it is in writing ~md we have
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YOUR DEPOSIT ACCOUNT TERMS AND CONDITIONS AGREEMENT
AGREEMENT - These terms and conditions (this "Agreement")
govern your deposit relat1onsh1ps With us unless varied or
supplemented in writing by amendment as provided herein. Unless 1t
would be Inconsistent to do so, words and phrases used 111 this
document should be construed so that the singular includes the
plural and the plural includes the singular. As used in this
Agreement, the "account" means each deposit account you maintain
with us other than Time Deposit (Certificate of Deposit) accounts
and Individual Retirement Accounts; "we," "our," or "us" mean
BancorpSouth Bank; "you" or "your" mean the owner(s) of the
account; and "signature page" means the page(s) containing the
signatures of the owner(s) of the account. This Agreement applies
separately to each account. The account may not be transferred,
pledged or assigned without our written consent, and we reserve the
right to withhold such consent for any reason.
Much of our relationship w1th our deposit customers is regulated
by state and federal law, espec1ally the law relating to negotiable
instruments, the law regulating the methods of transfernng property
upon death and the nghts of surv1vmg spouses and dependents, the
law pertaining to estate and other succession taxes, the law
regarding electronic funds transfer, and the law regarding the
availability of deposited funds. This body of law is too large and
complex to be reproduced here.
The purpose of this Agreement is to:
( 1) summarize the rules applicable to the more common transactions;
(2) establish rules to govern transactions or circumstances which the
law does not regulate; and
(3) establish rules for certain events or transactions which the law
already regulates but permits variation by agreement.
LIABILITY - Each of you agrees, for yourself (and the person or entity
you represent if you s1gn as a representative of another) to the terms
and conditions set forth m this Agreement and the schedule of
charges that may be imposed. You authorize us to deduct these
charges as accrued directly from the account balance. You also
agree to pay additional reasonable charges we may Impose for
services you request which are not contemplated by this Agreement.
Each of you also agrees to be jointly and severally (solidarHy) liable
for any account def1cit resulting from charges or overdrafts, whether
caused by you or another authorized to withdraw from the account,
and the costs we incur to collect the deficit including our reasonable
attorneys' fees.
DEPOSITS - Any items, other than cash, accepted for deposit
(including items drawn "on us") will be given provisional credit only
until collection is final (and actual credit for deposits of, or payable
in, foreign currency will be at the exchange rate in effect on fmal
collection in U.S. dollars). Applicable law may require us to make
your deposits available for withdrawal before payment becomes final
or before the expiration of other banks' deadlines to return your
deposited items to us for refund. You agree that our making all or
any part of a deposit available to you for withdrawal is not a waiver
of our right to charge back to the account any depos1ted item which
1s returned to us unpaid or for refund; instead, we may charge back
to the account, and you w1ll be responsible for, all such items.
Subject to any other lim1tat10ns, interest will be paid only on
collected funds, unless otherwise provided by law. All transactions
received after our dally cut-off time on a business day we are open
(a "banking day"). or received on a day in which we are not open for
busmess, will be treated and recorded as if initiated on the next
following banking day. Our daily cut-off time varies from location to
location and is posted at each of our locations.
WITHDRAWALS - Any one of you who signs the signature page,
Including authorized signers, may withdraw or transfer all or any part
of the account balance at any time on forms approved by us.
However, we reserve the right to lim1t the amount of any withdrawal
in cash where, for example, currency in the amount of the
withdrawal Is not available at our branch or your withdrawal exceeds
the amount we allow v1a automatic teller machine or if the cash
supply of the automatic teller machine is depleted. Each of you
authorizes each other person signing the signature page to endorse
any item payable to you or your order for deposit to the account or
any other transaction With us. You agree that our right to charge a
check against the account does not depend on the date of the
check. Therefore, we may charge a check against the account
before the date of the check or at any time thereafter, provided,
however, that we may, but are not required to, refuse to pay a
check which appears on 1ts face to be more than six months old. In
any event, we will not be liable to you for charging against the
©2004 Wolters K!uwer Fmanc1al Serv1ces- Bankers Systems™ Form BXS·MPSC·LAZ 4/7/2009

account a check before its date or after It is more than SIX months
old. The fact that we may honor withdrawal requests which
overdraw the finally collected account balance does not obligate us
to do so. Withdrawals will first be made from collected funds, and
we may, unless prohibited by law, refuse any Withdrawal request
against uncollected funds, even if our general practice is to the
contrary. We reserve the right to refuse any withdrawal or transfer
request which is attempted by any method not specifically permitted,
which is for an amount less than any minimum withdrawal
requirement, or which exceeds any frequency limitation. Even if we
honor a nonconforming request, we may close the account in the
event of repeated abuse of the stated limitations. We will use the
date a transaction is completed by us (as opposed to the day you
initiate it) to apply the frequency limitations. On interest bearing
accounts other than time deposits, we reserve the right to require at
least seven days' written notice before any withdrawal or transfer.
ACH, WIRE AND FUNDS TRANSFERS - We may decline to process
any w1re or funds transfer which IS not subject to Regulation E or the
Electronic Funds Transfer Act until you enter into a separate Funds
Transfer Agreement with us. If we process any wire or funds
transfer for you before you enter 1nto a separate Funds Transfer
Agreement, with respect to each such transfer you wiil be bound by
the terms of this section. You agree to be bound by all rules and
regulations governing any system through which any transfer occurs,
including, but not limited to, any ACH rules, NACHA rules and the
rules and regulations pertaining to Fedwire, the electronic transfer
system of the Federal Reserve Banks. We may make wire or funds
transfers by any means available to us, including, but not limited to,
through our correspondent banks or by internal book entry. We have
no obligation to not1fy you of incoming wire or funds transfers. Any
credit for incoming wire or funds transfers is provisional until we
have received final payment. If we do not receive final payment, we
may reverse the credit. We may permit any of you or any authorized
s1gner to order wire or other funds transfers from the account by
telephone, in person, by written instruction, or by any other means
acceptable to us, subject to any time deadlines or other conditions or
procedures which we may establish. Wire and funds transfers are
made only through the use of identifying numbers for the recipient
bank and account, without regard to any names which may be
furnished for any recipient bank or account. You must furnish the
correct identifying numbers to us in connection with each wire or
funds transfer. Funds Will be wired or transferred in accordance
with the identifying numbers you furnish us (or the identifying
numbers which you use, if you are originating an ACH transaction),
even if an identifying number is incorrect or is inconsistent with any
name you may use or furnish us. In such event, we will not be
responsible for your error, the transfer will not be considered an
unauthorized transaction, and any loss will be entirely yours. Any
mstructions you may give us in connection with a wire or funds
transfer will not be bindmg on us unless we have agreed to such
instructions in writing. You rnust strictly observe all deadlines we
1mpose for the processing of wire and funds transfers. We will not
be responsible for any delay or other consequences which result
from your failure to comply with any of these deadlines. You have
no right to cancel or change any Wire or funds transfer after you
submit it to us. Any attempt by us to cancel or change any wire or
funds transfer at your request will not constitute the assumption of
any duty by us. You assume all risk associated with international
Wire or funds transfers. We will not be liable to you in any way in
connection with an international wire or funds transfer, whether for
failure of delivery, delayed delivery, fluctuations in exchange rates or
for any other reason. If any incommg wire or funds transfer is
denominated in a fore1gn currency, you authorize us to convert such
to U. S. Dollars according to such exchange rate which we may
select at our discretion. You acknowledge and agree that such
exchange rate may not be the most favorable rate of exchange
published and that you will be bound by our choice of exchange rate.
If you provide your account number or any other account identifying
Information to any third party and such third party originates any
funds transfer transaction on the account, you agree that we may
treat such transaction as a transaction authorized by you.
OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION -You
intend these rules to apply to the account depending on the form of
ownership and beneficiary designation, if any, specified on the
signature page. We make no representations
as to the
appropriateness or effect of the ownership and beneficiary
designations, except as they determine to whom we pay the account
funds. Single Party Account - is owned by one person. Multiple Party
{page 2 of 5)
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Account - is owned by two or more persons jointly with right of
survivorship and not as tenants in common, regardless· of the
conjunction ("or", "and") used between the depositors' names. Each
of you expressly agrees that the account JS not owned as a tenancy
by the entireties. Each of you intends that upon your death the
balance in the account (subject to any previous pledge to which we
have consented) will vest in and belong to the survivor(s) as the
separate property and estate of such survJvor(s). If two or more of
you survive, you will own the balance in the account as joint tenants
With survivorship and not as tenants 1n common. Transactions on
Multiple Party Accounts do not require the signatures of all account
owners to transact on the account. Instead, any one account owner
or authorized Signer may transact on the account to the exclusion of
the other(s), and each of you authorize each other of you to do so
without further consent. If th1s Agreement is governed by the Jaws
of the state of Louisiana, the owners of a Multiple Party Account are
co-owners of the account, and all or any part of any deposit may be
paid to any one of you, whether any other of you 1s living or not, and
any such payment to any of you shall constitute receipt and
acquittance and shall fully release and discharge us from the claims
of any person to funds of the deceased depositor for the payment
made. Pay-On-Death Account - Pay-on-death beneficiaries acquire
the nght to withdraw only if: ( 1) all persons creating the account d1e,
(2) the beneficiary is then liv1ng, and (3) we are not otherwise
required by law to make payment to some other person. If two or
more beneficiaries are named and survive the death of all persons
creating the account, such beneficianes will own the account and
may transact on it according to the Multiple Party Account rules
stated above unless otherwise provided by Jaw. Any one account
owner or authorized signer may: (1) change beneficiaries, (2) change
account types, and (3) withdraw all or part of the deposit at any
time. If two or more of you create such a Pay-On-Death Account,
you own the account accord1ng to the Multiple Party Acco!Jnt rules
stated above until the last of you dies. Fiduciary Account - A
Fiduciary Account, whether for a consumer or a commercial
purpose, is one 1n which the person controlling the account does so
for the benefit of another. Examples of fiduciaries are trustees,
executors, conservators, custodians for minors, representative
payees and court-appointed guardians.
For purposes of this
Agreement, guard1ans such as parents or other relatives who have
not been court-appointed or persons who have not complied with
necessary provisions of any applicable transfer to minors laws are
not fiduciaries. We are not a fiduciary in connection with the
account. For fiduciary accounts, we will usually require, 1n the case
of trustees, a trust resolution according to our form, and in all other
cases documents evidencing the fiduciary's authority. We have no
d~ty to inspect any Will or trust document, and you agree that we
Will not be bound by any limitations imposed in a will or trust
document. You agree that a Fiduciary Account IS a general deposit
and not a special deposit.
Corporation, Partnership, LLC,
Government and other Organizational Accounts - We will usually
reqUire a separate resolution in a form acceptable to us designatmg
the person(s) permitted to make withdrawals from any account in
the name of a legal entity such as a partnership, corporation, LLC,
governmental entity or other organization.
STOP-PAYMENTS - A stop-payment order must be given in the
manner required by law and must be received in time to give us a
reasonable opportunity to act on it before our stop-payment cut off
time. Our stop-payment cut off time is one hour after the opening of
the next banking day after the banking day on which we receive the
Item. Additional limitations on our obligation to stop-payment are
provided by law. A stop-payment order must precisely identify the
number, date and amount of the item, and the payee. We will honor
a stop-payment request by the person who signed the particular
Item, and, by any other person, even though such other person did
not ~1gn the item, if such other person has an equal or greater right
to Withdraw from the account than the person who signed the item
in question. A release of the stop-payment request may be made
only by the person who Initiated the stop-payment.
AMENDMENTS AND TERMINATION - We may change, in whole or
m part, any term of this Agreement or any of the disclosures
indicated on the signature page or previously g1ven to you. Rules
governing changes in interest rates have been provided separately.
For other changes we will give you reasonable notice in writing or by
any other method permitted by law. We may also close the account
at any t1me upon reasonable not1ce to you and tender of the account
balance parsonally or by mail. Notice from us to any one of you is
notice to all of you unless otherwise provided by law.
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STATEMENTS -You must examine your statement of account with
reasonable promptness. If you discover (or reasonably should have
discovered) any forgeries, unauthorized payments, alterations or
disputed transactions, you must promptly notify us of the relevant
facts. Even it you do promptly not1fy us, you still may have to either
share the Joss with us or bear the Joss entirely yourself (depending
on whether you exercised ordinary care or substantially contributed
to the loss). The loss could be not only with respect to items on the
statement but other items forged or altered by the same wrongdoer.
You agree that the time you have to examine your statement and
report to us will not, in any circumstance, exceed a total of 60 days
from when the statement is first made available to you.
You further agree that if you fail to report any unauthorized
signatures, alterations, forgeries, unauthorized activity or any other
errors or disputed transactions in the account within 60 days of
when we make the statement available, you cannot assert a claim
against us on any items in that statement, and the loss will be
entirely yours.
You also agree to examine your statement with the same
reasonable promptness to discover whether any deposit is missing or
has been incorrectly credited. It your statement of account contains
any error pertaining to any deposit, and it you fail to report such
error to us within 60 days of when we make the statement available,
you cannot assert a claim against us for such error, and any loss will
be entirely yours.
The 60 day limitations set forth in this section are without regard
to whether we exercised ordmary care.
If the account is a commercial purpose account, you additionally
agree to take advantage of products and services we offer for the
detection and prevention of fraud and unauthorized transactions,
such as "Positive Pay" cash management products. If you fall to
utilize any such product or serv1ce, you agree that you will be
precluded from asserting any claim against us for any unauthorized
transaction which could have been prevented by the proper use of
such product or service.
We may require any report of errors on your statement to be put
in writing by you and we may additionally require you to furnish us
with an affidavit concerning the error on forms acceptable to us. If
the account is a commercial purpose account, you agree to exhaust
all rights against any insurance coverage you may have before
making any claim against us. Our liability to you, if any, will be
reduced by the amount of any insurance you are entitled to receive.
You agree, upon request by us, to assign to us all insurance rights
you may have in connection with any Joss on your commercial
purpose account.
DIRECT DEPOSITS - If, in connectiOn with a direct deposit plan, we
deposit any amount in the account which should have been returned
to the Federal Government for any reason, you authorize us to
deduct the amount of our liability to the Federal Government from
the account or from any other account you have with us, without
pnor notice and at any time, except as prohibited by law. We may
also use any other legal remedy to recover the amount of our
liability.
TEMPORARY ACCOUNTS - If you intend for the account to be a
Multiple Party Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a Multiple Party
Account only in the name(s) of those who are present (the
"Temporary Account"). At the same time we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Party
Account, including those who are not present (the "Permanent
Account"). However, we are not required to give effect to the
Permanent Account documentation until all owners listed on such
documentation have signed it and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation. Notwithstanding
the foregoing sentence, we may give the Permanent Account
documentation retroactive effect to the date on which the
Temporary Account was opened We are not required to give any of
you notice that the Permanent Account documentation has taken
effect, nor are we required to give any mtended owner notice that
such Intended owner's Signature is needed on the Permanent
Account documentation. If the Permanent Account documentation
IS not signed by all intended owners within 30 days following the
opening of the Temporary Account, we may discard the Permanent
Account documentation and will have no liability for doing so. A
Temporary Account is subject to all of the terms and provisions of
this Agreement.
(page 3 of 51

BXS Swift H-011168

Case 1:09-md-02036-JLK Document 3043-22 Entered on FLSD Docket 11/08/2012 Page 4 of
5
SETOFF - You each agree that we may, without prior notice to you,
set off the funds in the account against any due and payable debt
owed to us now or m the future, by any of you having the right of
withdrawal, to the extent of such persons' or legal entity's right to
withdraw. If the debt anses from a note, "any due and payable debt"
includes the total amount of which we are entitled to demand
payment under the terms of the note at the time we set off,
including any balance the due date for which we properly accelerate
under the note. Th1s right of setoff applies regardless of the source
of the deposit, and you consent that we may exercise this right of
setoff against deposits whicn consist in whole or in part of
government payments, mcluding, but not ltmited to, Soc1al Security
and Veterans Administration payments. This right of setoff does not
apply to the account 1f: (a) it is an Individual Retirement Account or
other tax deferred retirement account, or (b) the debtor's right of
withdrawal arises only in a representative capacity. We will not be
liable for the dishonor of any check when the dishonor occurs
because we set off a debt agamst the account. You agree to hold us
harmless from any claim arismg as a result of our exercise of our
nght of setoff.
FACSIMILE SIGNATURES -You authorize us, at any t1me, to charge
you for all checks, drafts, or other orders or transactions, for the
payment of money, that are drawn on us by facsimile signature,
regardless of by whom or by what means the facsimile s1gnature(s)
may have been affixed.
AUTHORIZED SIGNERS - An authorized Signer is someone you
designate to conduct transactions on your behalf, but does hot have
any ownership or rights In the account unless the authorized signer
is also named as a pay-on-death beneficiary, in which case the
Pay-On-Death Account rules apply. Otherwise, the nghts of an
authorized signer cease upon your death but not upon your disability
or incapacity; however, you agree that we will not be liable for
honoring any transaction by an authorized signer after your death.
We reserve the right to limit the number of authorized signers and to
decline to permit authorized signers on certain types of accounts.
ACCOUNTS OWNED BY MINORS - If this 1s a Multiple Party Account
and one or more of the account owners is a minor, all adult owners
of the account jointly and severally agree that all transactions made
on the account by any such minor shall be deemed to have been
made by such adult owners, regardless of whether any such
transaction may be void or voidable. EACH SUCH ADULT. OWNER
AGREES TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.
REFUSAL OF DEPOSITS - We may refuse to accept any item, wire or
electronic funds transfer for deposit or to send any item for
collection, and we will have no liability to you or to any other person
for such refusal.
ORDER OF PAYMENT - Unless otherwise provided in the Account
Information Statement (see OTHER TERMS section below), if more
than one item or order is presented for payment against the account
on the same day and the available balance of the account is
insufficient to pay them all, we may pay any of them in any order we
choose, even if the order we choose results in greater insufficient
funds fees than if we had chosen to pay them 1n some other order.
Our payment of any item or order in overdraft does not create any
obligation for us to pay any other item or order in overdraft in the
future, and you agree that no course of dealing regarding the
payment of items or orders in overdraft Will be created between us.
ERRORS - If there occurs any error on the account in your favor,
such as crediting the account for any amount to which you are not
entitled, charging the account for an amount less than the amount of
an 1tem or other order, or receipt of any d1rect deposit to which you
are not entitled, you agree that we may adjust th1s account to
correct the error and that, if there are insufficient funds in the
account for such adjustment, you Will Immediately pay us the
amount necessary to correct the error. You agree to pay our
reasonable attorneys' fees and expenses m the event we sue you to
recover the amount necessary to correct the error.
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DEPOSITS NOT MADE IN PERSON - We are not responsible for
transactions imtlated by mall, outside depository or left w1th us for
subsequent processing until we actually record them, and. you
accept and assume all risks inherent in Initiating such transactions.
For deposits so initiated, our determination of the amount of the
deposit will be conclusive, and you waive any right to contest our
determination.
RESTRICTIVE LEGENDS - For your own purposes you may print or
wnte on checks or other Items restrictive legends specifying the
number of signatures required, the maximum amount for which the
check or item is payable, the number of days the check or item is
However, you agree that such
valid and similar restrictions.
restnctions shall not be binding on us, that we may disregard such
restrictions and that we will have no liability to you or to any other
person for paying any check or other item inconsistently with any
restrictive legend that is printed or written thereon.
CHECK CHARACTERISTICS - If you use checks from sources other
than vendors approved by us, or if you use check stock, security
features or ink color which cause data to d1sappear or to become
obscured when the check is converted into an image, you agree to
bear any loss which results. We will not be !iab!e for failing to honor
a stop-payment order for an item issued on a check form from
sources other than vendors approved by us.
SECURITY INTEREST - In addition to the rights of setoff which we
have under this Agreement, you hereby grant to us a security
interest in the account to secure payment of any obligation which
you now owe us or which you may owe us at any time in the future,
including your obligation to pay our attorneys' fees and expenses
and your obligation to indemnify us as provided elsewhere in this
Agreement. When any such obligation is due and payable to us, we
may pay such obligation, or any part thereof, from the account
without prior notice to you, and we will not be liable for the dishonor
of any item or order which results from such exercise of our security
interest. If the account has any pay-on-death beneficiary, the
Interests of such benef1ciary shall be junior to our secunty interest
and shall be subject to our right of setoff, even if we do not exercise
our security interest or right of setoff until after your death.
Payment to pay-on-death
PAYMENT TO BENEFICIARIES
beneficiaries shall be as provided by law. Notwithstanding anything
1n the Pay-On-Death Account rules stated above, we may require any
pay-on-death beneficiary wishing to continue transactions with us to
close the account and open a new account under such beneficiary's
signature.
INDEMNIFICATION BY FIDUCIARY - IF THE ACCOUNT IS A
FIDUCIARY ACCOUNT (INCLUDING, BUT NOT LIMITED TO, AN
ACCOUNT USED AS A CUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
THE ACCOUNT, WHETHER RESULTING FROM OVERDRAFT, ERROR
IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE OF THE "ACCOUNT
DISPUTE; INDEMNITY; LIMITATION ON LIABILITY" SECTION
BELOW OR ANY OTHER REASON. IN THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST (UNLESS YOUR INTEREST IN SUCH ACCOUNT
IS ONLY AS A FIDUCIARY). AND WE WILL NOT BE LIABLE TO YOU
OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SETOFF OR EXERCISE OF OUR SECURITY INTEREST.
SIGNATURE BY MARK - If any signature which appears on the
signature page 1s by mark (such as an "X"), then you agree that we
will have no liability whatsoever on claims by you or any other
person based on forgery, unauthorized signature, alteration or the
like.
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ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY - IN
THE EVENT OF ANY DISPUTE REGARDING THE ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THE ACCOUNT OR THE CAPACITY OR AUTHORITY OF ANY
PERSON TO TRANSACT ON THE ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO
RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE
MAY PAY THE AVAILABLE BALANCE OF THE ACCOUNT INTO
COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM
AGAINST
US.
ADDITIONALLY,
TO THE EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL
BE
ENTITLED
TO
RECOVER
OUR
REASONABLE
ATTORNEYS' FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT.
IN THE EVENT OF ANY KIND OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THE ACCOUNT, YOU AGREE THAT WE WILL
NOT BE LIABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.
GOVERNING LAW; PROCESS; REPRESENTATIVES - W1th regard to
any account established online, this Agreement is governed by the
laws of Mississippi and by federal law and regulation. Otherwise,
this Agreement IS governed by the laws of the state of the location
of our branch identified on the signature page and by federal law and
regulation. Notwithstanding this, we may honor any levy,
attachment, garnishment, execution, subpoena, court order,
administrative order (including child support order) or other legal
process which names you or which encompasses you, the account
or any tax identification number associated with the account,
regardless of whether we are subject to the jurisdiction of the issuer
of such, regardless of in which state such 1s served on us and
regardless of how such is served on us. We are not reqUired to raise
any defense in your behalf. We may also comply with the directions
of any executor, administrator, conservator, guardian, ,receiver,
bankruptcy trustee, attorney-m-fact or any other such representative
purporting to have authority over the account who furnishes us with
apparently authentic copies of documents which confer such
authority. We may refuse to deal with any such representative in
our sole discretion, and we will not be liable to you for such refusal.
You agree that we may place temporary or permanent holds on the
balance of the account related to or otherwise m response to any
such process or authority and that we shall be fully protected in
doing so, even 1f we later determine that such process or authority is
inapplicable to the account. YOU AGREE THAT WE WILL NOT BE
LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
SUCH ACTION OR INACTION.

©2004 Wolters Kluwer Fmanc1a! Serv1ces- Bankers Svstems™ Form BXS-MPSC-LAZ 4/7/2009

EFFECT OF TERMINATION OR AMENDMENT - Termination of the
account, whether by us or by you, does not relieve you of any
obligation you may then owe us. We may accept deposits to the
account after 1t has been closed in order to collect any deficit
balance, and such acceptance Will not constitute reinstatement of
the account. Your use of the account after we give you notice of
any amendment to this Agreement constitutes your acceptance of
such amendment. No amendment of this Agreement is enforceable
against us unless 1t is in writing and we have authored the writing or
have signed it through an employee having authority to do so, such
as a regional president. No practice or course of dealing in
connection with the account which is at variance with this
Agreement shall constitute a modification or amendment of this
Agreement.
OTHER TERMS - The account is additionally governed by our
Account Information Statement. You acknowledge receipt of a copy
of the Account Information Statement and you agree to be bound by
its terms, as amended by us from time to time, and to be responsible
for all fees and charges set forth therein which apply to the account.
You understand that the Account Information Statement does not
necessarily set forth all possible fees and charges which apply to the
account.
SEVERABILITY - In the event that any part of this Agreement is
determined to be unenforceable, such will not affect the other parts
of this Agreement, all of which shall remain fully enforceable.
ARBITRATION - IF THE ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY ("CLAIM") BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THE ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF ALL OR ANY PART
OF THIS AGREEMENT, SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATION FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS
MADE OR FILED. RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATION FORUM OFFICE,
WWW.ARBITRATION-FORUM.COM OR POST OFFICE BOX 50191,
MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH IS THE LOCATION OF OUR BRANCH
AT WHICH THE ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT IS MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 9 U.S.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND WE MAY OTHERWISE HAVE
HAD A RIGHT OR OPPORTUNITY TO LITIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, ALL CLAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION.
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YOUR DEPOSIT ACCOUNT TERMS AND CONDITIONS AGREEMENT
AGREEMENT - These terms and conditions (this "Agreement")
govern your deposit relationships with us unless varied or
supplemented in writing by amendment as provided herein. Unless it
would be inconsistent to do so, words and phrases used in this
document should be construed so that the singular includes the
plural and the plural includes the singular. As used in this
Agreement, the "account" means each deposit account you maintain
with us other than Time Deposit (Certificate of Deposit) accounts
and Individual Retirement Accounts; "we," "our," or "us" mean
BancorpSouth Bank; "you" or "your" mean the owner(s) of the
account; and "signature page" means the page(s) containing the
signatures of the owner(s) of the account. This Agreement applies
separately to each account. The account may not be transferred,
pledged or assigned without our written consent, and we reserve the
right to withhold such consent for any reason.
Much of our relationship with our deposit customers is regulated
by state and federal law, especially the law relating to negotiable
instruments, the law regulating the methods of transferring property
upon death and the rights of surviving spouses and dependents, the
law pertaining to estate and other succession taxes, the law
regarding electronic funds transfer, and the law regarding the
availability of deposited funds. This body of law is too large and
complex to be reproduced here
The purpose of this Agreement is to:
( 1) summarize the rules applicable to the more common transactions;
(2) establish rules to govern transactions or circumstances which the
law does not regulate; and
(3) establish rules for certain events or transactions which the law
already regulates but permits variation by agreement.
LIABILITY - Each of you agrees, for yourself (and the person or entity
you represent if you sign as a representative of another) to the terms
and conditions set forth in this Agreement and the schedule of
charges that may be imposed. You authorize us to deduct these
charges as accrued d1rectly from the account balance. You also
agree to pay additional reasonable charges we may impose for
services you request which are not contemplated by this Agreement.
Each of you also agrees to be Jointly and severally (solidarily) liable
for any account deficit resulting from charges or overdrafts, whether
caused by you or another authorized to withdraw from the account,
and the costs we incur to collect the deficit including our reasonable
attorneys' fees.
DEPOSITS - Any items, other than cash, accepted for deposit
(1nclud1ng items drawn "on us") Will be given provisional credit only
until collection is f1nal (and actual credit for deposits of, or payable
in, foreign currency will be at the exchange rate in effect on final
collection In U.S. dollars). Applicable law may require us to make
your deposits available for withdrawal before payment becomes final
or before the expiration of other banks' deadlines to return your
deposited items to us for refund. You agree that our makrng all or
any part of a deposit available to you for withdrawal is not a wa1ver
of our right to charge back to the account any deposited item which
is returned to us unpaid or for refund; instead, we may charge back
to the account, and you will be responsible for, all such items.
Subject to any other limitations, Interest will be paid only on
collected funds, unless otherw1se provided by law. All transactions
received after our daily cut-off time on a business day we are open
(a "banking day"). or received on a day in which we are not open for
business, will be treated and recorded as if initiated on the next
following banking day. Our daily cut-off time varies from location to
location and is posted at each of our locations.
WITHDRAWALS • Any one of you who signs the signature page,
including authorized signers, may Withdraw or transfer all or any part
of the account balance at any time on forms approved by us.
However, we reserve the right to limit the amount of any withdrawal
in cash where, for example, currency in the amount of the
withdrawal is not available at our branch or your withdrawal exceeds
the amount we allow via automatic teller machine or 1f the cash
supply of the automatic teller machine is depleted. Each of you
authorizes each other person signing the signature page to endorse
any item payable to you or your order for deposit to the account or
any other transaction with us. You agree that our right to charge a
check against the account does not depend on the date of the
check. Therefore, we may charge a check against the account
before the date of the check or at any time thereafter, provided,
however, that we may, but are not required to, refuse to pay a
check which appears on its face to be more than six months old. In
any event, we will not be liable to you for charging against the
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account a check before its date or after it is more than six months
old. The fact that we may honor withdrawal requests which
overdraw the finally collected account balance does not obligate us
to do so. Withdrawals will first be made from collected funds, and
we may, unless prohibited by law, refuse any withdrawal request
against uncollected funds, even if our general practice is to the
contrary. We reserve the right to refuse any withdrawal or transfer
request which is attempted by any method not specifically permitted,
which is for an amount less than any minimum withdrawal
requirement, or which exceeds any frequency limitation. Even if we
honor a nonconforming request, we may close the account in the
event of repeated abuse of the stated limitations. We will use the
date a transaction is completed by us (as opposed to the day you
initiate it) to apply the frequency limitations. On interest bearing
accounts other than time deposits, we reserve the right to require at
least seven days' written notice before any withdrawal or transfer.
ACH, WIRE AND FUNDS TRANSFERS - We may decline to process
any wire or funds transfer which is not subject to Regulation E or the
Electronic Funds Transfer Act until you enter into a separate Funds
Transfer Agreement with us. If we process any wire or funds
transfer for you before you enter into a separate Funds Transfer
Agreement, with respect to each such transfer you will be bound by
the terms of this section. You agree to be bound by all rules and
regulations governing any system through which any transfer occurs,
inc!ud1ng, but not limited to, any ACH rules, NACHA rules and the
rules and regulations pertaining to Fedw1re, the electronic transfer
system of the Federal Reserve Banks. We may make wire or funds
transfers by any means available to us, including, but not limited to,
through our correspondent banks or by internal book entry. We have
no obligation to not1fy you of incoming wire or funds transfers. Any
credit for incoming wire or funds transfers is provisional until we
have received final payment. If we do not receive final payment, we
may reverse the credit. We may permit any of you or any authorized
signer to order wire or other funds transfers from the account by
telephone, in person, by written instruction, or by any other means
acceptable to us, subject to any time deadlines or other conditions or
procedures which we may establish. Wire and funds transfers are
made only through the use of identifying numbers for the recipient
bank and account, without regard to any names which may be
furn1shed for any recipient bank or account. You must furnish the
correct identifying numbers to us in connection With each wire or
funds transfer. Funds will be wired or transferred in accordance
w1th the identifying numbers you furnish us (or the identifying
numbers which you use, if you are originating an ACH transaction),
even 1f an identifying number is incorrect or is inconsistent with any
name you may use or furnish us. In such event, we will not be
responsible for your error, the transfer will not be considered an
unauthorized transaction, and any loss will be entirely yours. Any
instructions you may give us in connection with a wire or funds
transfer w1ll not be binding on us unless we have agreed to such
instructions in wnting. You must strictly observe all deadlines we
impose for the processing of wire and funds transfers. We w1ll not
be responsible for any delay or other consequences which result
from your fa1lure to comply with any of these deadlines. You have
nd r1ght to cancel or change any wire or funds transfer after you
submit it to us. Any attempt by us to cancel or change any wire or
funds transfer at your request Will not constitute the assumption of
any duty by us. You assume all risk associated with international
w1re or funds transfers. We will not be liable to you in any way in
connection with an international wire or funds transfer, whether for
failure of delivery, delayed delivery, fluctuations in exchange rates or
for any other reason. If any incoming wire or funds transfer is
denominated in a foreign currency, you authorize us to convert such
to U. S. Dollars according to such exchange rate which we may
select at our discretion. You acknowledge and agree that such
exchange rate may not be the most favorable rate of exchange
published and that you will be bound by our choice of exchange rate.
If you prov1de your account number or any other account identifyrng
information to any third party and such third party originates any
funds transfer transaction on the account, you agree that we may
treat such transaction as a transaction authorized by you.
OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION -You
intend these rules to apply to the account depending on the form of
ownership and beneficiary designation, if any, specified on the
signature page. We make no representations as to the
appropriateness or effect of the ownership and beneficiary
designations, except as they determine to whom we pay the account
funds. Single Party Account · is owned by one person. Multiple Party
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Account - is owned by two or more persons jointly With right of
survivorship and not as tenants in common, regardless of the
conjunction ("or", "and") used between the depositors' names. Each
of you expressly agrees that the account is not owned as a tenancy
by the entireties. Each of you intends that upon your death the
balance in the account (subject to any previous pledge to which we
have consented) will vest in and belong to the survivor(s) as the
separate property and estate of such survivor(s). If two or more of
you survive, you will own the balance in the account as joint tenants
with survivorship and not as tenants in common. Transactions on
Multiple Party Accounts do not require the signatures of all account
owners to transact on the account. Instead, any one account owner
or authorized signer may transact on the account to the exclusion of
the other(s), and each of you authorize each other of you to do so
without further consent. If this Agreement is governed by the laws
of the state of Louisiana, the owners of a Multiple Party Account are
co-owners of the account, and all or any part of any deposit may be
paid to any one of you, whether any other of you is living or not, and
any such payment to any of you shall constitute receipt and
acquittance and shall fully release and discharge us from the claims
of any person to funds of the deceased depositor for the payment
made. Pay-On-Death Account - Pay-on-death beneficiaries acquire
the right to Withdraw only if: ( 1) all persons creating the account die,
(2) the beneficiary is then living, and (3) we are not otherwise
required by law to make payment to some other person. If two or
more beneficiaries are named and survive the death of all persons
creating the account, such beneficiaries will own the account and
may transact on it accordmg to the Multiple Party Account rules
stated above unless otherwise provided by law. Any one account
owner or authorized signer may: (1) change beneficiaries, (2) change
account types, and (3) withdraw all or part of the deposit at any
time. If two or more of you create such a Pay-On-Death Account,
you own the account according to the Multiple Party Account rules
stated above until the last of you dies. Fiduciary Account - A
Fiduciary Account, whether for a consumer or a commercial
purpose, is one in which the person controlling the account does so
for the benefit of another. Examples of fiduciaries are trustees,
executors, conservators, custodians for minors, representative
payees and court-appointed guardians.
For purposes of this
Agreement, guardians such as parents or other relatives who have
not been court-appointed or persons who have not complied With
necessary provisions of any applicable transfer to minors laws are
not fiduciaries. We are not a fiduciary in connection with the
account. For fiduciary accounts, we will usually require, in the case
of trustees, a trust resolution according to our form, and in all other
cases documents ev1dencmg the fiduciary's authority. We have no
duty to inspect any will or trust document, and you agree that we
will not be bound by any limitations imposed in a will or trust
document. You agree that a Fiduciary Account is a general deposit
and not a special deposit
Corporation, Partnership, LLC,
Government and other Organizational Accounts - We will usually
require a separate resolution in a form acceptable to us designating
the person(s) permitted to make withdrawals from any account in
the name of a legal entity such as a partnership, corporation, LLC,
governmental entity or other organization.
STOP-PAYMENTS - A stop-payment order must be given in the
manner required by law and must be received in time to g1ve us a
reasonable opportunity to act on it before our stop-payment cut off
time Our stop-payment cut off time is one hour after the opening of
the next bank1ng day after the bankmg day on which we receive the
item. Additional limitations on our obligation to stop-payment are
provided by law. A stop-payment order must precisely identify the
number, date and amount of the item, and the payee. We will honor
a stop-payment request by the person who signed the particular
1tem, and, by any other person, even though such other person did
not sign the item, if such other person has an equal or greater right
to withdraw from the account than the person who signed the item
in question. A release of the stop-payment request may be made
only by the person who Initiated the stop-payment.
AMENDMENTS AND TERMINATION -We may change, m whole or
in part, any term of this Agreement or any of the disclosures
indicated on the signature page or previously given to you. Rules
governing changes in interest rates have been provided separately.
For other changes we will give you reasonable notice in writing or by
any other method permitted by law. We may also close the account
at any time upon reasonable notice to you and tender of the account
balance personally or by mail. Notice from us to any one of you is
notice to all of you unless otherwise provided by law.
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STATEMENTS -You must examine your statement of account with
reasonable promptness. If you discover (or reasonably should have
discovered) any forgeries, unauthorized payments, alterations or
disputed transactions, you must promptly notify us of the relevant
facts. Even if you do promptly notify us, you still may have to either
share the loss with us or bear the loss entirely yourself (depending
on whether you exercised ordinary care or substantially contributed
to the loss). The loss could be not only with respect to items on the
statement but other items forged or altered by the same wrongdoer.
You agree that the time you have to examine your statement and
report to us will not, in any circumstance, exceed a total of 60 days
from when the statement is first made available to you.
You further agree that if you fail to report any unauthorized
signatures, alterations, forgeries, unauthorized activity or any other
errors or disputed transactions m the account within 60 days of
when we make the statement available, you cannot assert a claim
against us on any items m that statement, and the loss will be
entirely yours.
You also agree to examine your statement with the same
reasonable promptness to discover whether any deposit is missing or
has been incorrectly credited. If your statement of account contains
any error pertaining to any deposit, and if you fail to report such
error to us within 60 days of when we make the statement available,
you cannot assert a claim against us for such error, and any loss will
be entirely yours.
The 60 day limitations set forth in this section are without regard
to whether we exercised ordmary care.
If the account is a commercial purpose account, you additionally
agree to take advantage of products and serv1ces we offer for the
detection and prevention of fraud and unauthorized transactions,
such as "Positive Pay" cash management products. If you fail to
utilize any such product or service, you agree that you will be
precluded from asserting any cla1m against us for any unauthorized
transaction which could have been prevented by the proper use of
such product or service.
We may require any report of errors on your statement to be put
in writing by you and we may additionally require you to furnish us
w1th an affidavit concerning the error on forms acceptable to us. If
the account is a commercial purpose account, you agree to exhaust
all rights against any insurance coverage you may have before
making any claim against us. Our liability to you, if any, will be
reduced by the amount of any Insurance you are entitled to receive.
You agree, upon request by us, to assign to us all insurance rights
you may have in connection with any loss on your commercial
purpose account.
DIRECT DEPOSITS - If, in connection with a direct deposit plan, we
deposit any amount in the account which should have been returned
to the Federal Government for any reason, you authorize us to
deduct the amount of our liability to the Federal Government from
the account or from any other account you have with us, without
pnor notice and at any time, except as prohibited by law. We may
also use any other legal remedy to recover the a mount of our
liability.
TEMPORARY ACCOUNTS - If you intend for the account to be a
Multiple Party Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a Multiple Party
Account only in the name(s) of those who are present (the
"Temporary Account"). At the same time we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Party
Account, includ1ng those who are not present (the "Permanent
Account"). However, we are not required to give effect to the
Permanent Account documentation until all owners listed on such
documentation have signed it and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation. Notwithstanding
the foregoing sentence, we may give the Permanent Account
documentation retroactive effect to the date on which the
Temporary Account was opened. We are not required to give any of
you notice that the Permanent Account documentation has taken
effect, nor are we required to g1ve any intended owner notice that
such intended owner's signature is needed on the Permanent
Account documentation. If the Permanent Account documentation
is not signed by all intended owners within 30 days following the
opening of the Temporary Account, we may discard the Permanent
Account documentation and will have no liability for doing so. A
Temporary Account is subject to all of the terms and provisions of
th1s Agreement.
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SETOFF -You each agree that we may, without prior notice to you,
set off the funds in the account against any due and payable debt
owed to us now or in the future, by any of you having the nght of
withdrawal, to the extent of such persons' or legal entity's right to
withdraw. If the debt arises from a note, "any due and payable debt"
includes the total amount of which we are entitled to demand
payment under the terms of the note at the time we set off,
including any balance the due date for which we properly accelerate
under the note. This right of setoff applies regardless of the source
of the deposit, and you consent that we may exercise this right of
setoff against deposits which consist in whole or in part of
government payments, including, but not limited to, Social Security
and Veterans Administration payments. This right of setoff does not
apply to the account if: (a) 1t is an Individual Retirement Account or
other tax deferred retirement account, or (b) the debtor's right of
withdrawal arises only in a representative capacity. We will not be
liable for the dishonor of any check when the dishonor occurs
because we set off a debt against the account. You agree to hold us
harmless from any claim arising as a result of our exercise of our
right of setoff.
FACSIMILE SIGNATURES -You authorize us, at any time, to charge
you for all checks, drafts, or other orders or transactions, for the
payment of money, that are drawn on us by facsimile signature,
regardless of by whom or by what means the facsimile signature(s)
may have been affixed.
AUTHORIZED SIGNERS - An authorized signer is someone you
designate to conduct transactions on your behalf, but does not have
any ownership or rights in the account unless the authorized signer
is also named as a pay-on-death beneficiary, 1n which case the
Pay-On-Death Account rules apply. Otherwise, the rights of an
authorized signer cease upon your death but not upon your disability
or incapacity; however, you agree that we will not be liable for
hononng any transaction by an authorized signer after your death.
We reserve the right to limit the number of authorized signers and to
decline to permit authorized signers on certain types of accounts.
ACCOUNTS OWNED BY MINORS - If this is a Multiple Party Account
and one or more of the account owners is a minor, all adult owners
of the account jointly and severally agree that all transactions made
on the account by any such minor shall be deemed to have been
made by such adult owners, regardless of whether any such
transaction may be void or voidable. EACH SUCH ADULT OWNER
AGREES TO INDEMNIFY US AND HOLD US HARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.
REFUSAL OF DEPOSITS - We may refuse to accept any 1tem, wire or
electronic funds transfer for deposit or to send any Item for
collection, and we will have no liability to you or to any other person
for such refusal.
INTERNET GAMBLING TRANSACTIONS - You may not use the
account in connection With any business of placing, receiving or
otherwise knowingly transmitting bets or wagers by any means
which involves the use, at least in part, of the Internet, or for any
other transaction which is prohibited by Federal Reserve Regulation
GG.
ORDER OF PAYMENT - Unless otherwise prov1ded in the Account
Information Statement (see OTHER TERMS section below), if more
than one item or order is presented for payment against the account
on the same day and the available balance of the account is
msufficient to pay them all, we may pay any of them in any order we
choose, even if the order we choose results in greater insufficient
funds fees than if we had chosen to pay them in some other order.
Our payment of any item or order in overdraft does not create any
obligation for us to pay any other item or order in overdraft in the
future, and you agree that no course of dealing regarding the
payment of items or orders 1n overdraft will be created between us.
ERRORS - If there occurs any error on the account in your favor,
such as crediting the account for any amount to which you are not
entitled, charging the account for an amount less than the amount of
an item or other order, or receipt of any d1rect deposit to which you
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are not entitled, you agree that we may adjust this account to
correct the error and that, if there are insufficient funds in the
account for such adjustment, you Will immediately pay us the
amount necessary to correct the error. You agree to pay our
reasonable attorneys' fees and expenses in the event we sue you to
recover the amount necessary to correct the error.
DEPOSITS NOT MADE IN PERSON - We are not responsible for
transactions initiated by mail, outside depository or left with us for
subsequent processing until we actually record them, and you
accept and assume all risks inherent in initiating such transactions.
For deposits so initiated, our determination of the amount of the
deposit will be conclusive, and you waive any right to contest our
determination.
RESTRICTIVE LEGENDS - For your own purposes you may print or
write on checks or other items restrictive legends specifying the
number of signatures required, the max1mum amount for which the
check or item is payable, the number of days the check or item is
valid and similar restrictions. However, you agree that such
restrictions shall not be bind1ng on us, that we may disregard such
restrictions and that we will have no liability to you or to any other
person for paying any check or other item inconsistently with any
restrictive legend that is printed or written thereon.
CHECK CHARACTERISTICS - If you use checks from sources other
than vendors approved by us, or if you use check stock, security
features or ink color which cause data to disappear or to become
obscured when the check is converted into an image, you agree to
bear any loss which results. We will not be liable for failing to honor
a stop-payment order for an item issued on a check form from
sources other than vendors approved by us.
SECURITY INTEREST - In addition to the rights of setoff which we
have under this Agreement, you hereby grant to us a security
interest in the account to secure payment of any obligation which
you now owe us or which you may owe us at any time in the future,
includmg your obligation to pay our attorneys' fees and expenses
and your obligation to indemnify us as provided elsewhere in this
Agreement. When any such obligation is due and payable to us, we
may pay such obligation, or any part thereof, from the account
without pnor notice to you, and we will not be liable for the dishonor
of any 1tem or order which results from such exercise of our security
interest. If the account has any pay-on-death beneficiary, the
interests of such beneficiary shall be junior to our security interest
and shall be subject to our right of setoff, even if we do not exercise
our security Interest or right of setoff until after your death.
PAYMENT TO BENEFICIARIES
Payment to pay-on-death
beneficiaries shall be as provided by law. Notwithstanding anything
in the Pay-On-Death Account rules stated above, we may require any
pay-on-death beneficiary wishing to cont1nue transactions with us to
close the account and open a new account under such benef1c1ary's
s1gnature.
INDEMNIFICATION BY FIDUCIARY - IF THE ACCOUNT IS A
FIDUCIARY ACCOUNT (INCLUDING, BUT NOT LIMITED TO, AN
ACCOUNT USED AS A CUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
THE ACCOUNT, WHETHER RESULTING FROM OVERDRAFT, ERROR
IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE OF THE "ACCOUNT
DISPUTE; INDEMNITY; LIMITATION ON LIABILITY" SECTION
BELOW OR ANY OTHER REASON. IN THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST (UNLESS YOUR INTEREST IN SUCH ACCOUNT
IS ONLY AS A FIDUCIARY), AND WE WILL NOT BE LIABLE TO YOU
OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SETOFF OR EXERCISE OF OUR SECURITY INTEREST.
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SIGNATURE BY MARK - If any signature which appears on the
signature page is by mark (such as an "X"), then you agree that we
will have no liability whatsoever on claims by you or any other
person based on forgery, unauthorized signature, alteration or the
like.
ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY - IN
THE EVENT OF ANY DISPUTE REGARDING THE ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THE ACCOUNT OR THE CAPACITY OR AUTHORITY OF ANY
PERSON TO TRANSACT ON THE ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO
RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE
MAY PAY THE AVAILABLE BALANCE OF THE ACCOUNT INTO
COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM AGAINST US.
ADDITIONALLY,
TO THE EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL
BE
ENTITLED
TO
RECOVER
OUR
REASONABLE
ATTORNEYS' FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT.
IN THE EVENT OF ANY KIND OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THE ACCOUNT, YOU AGREE THAT WE WILL
NOT BE LIABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.
GOVERNING LAW; PROCESS; REPRESENTATIVES - W1th regard to
any account established online, this Agreement is governed by the
laws of Mississippi and by federal law and regulation. Otherw1se,
this Agreement is governed by the laws of the state of the location
of our branch identified on the signature page and by federal law and
regulation. Notwithstanding this, we may honor any levy,
attachment, garnishment, execution, subpoena, court order,
administrative order (including child support order) or other legal
process which names you or which encompasses you, the account
or any tax identification number associated with the account,
regardless of whether we are subject to the jurisdiction of the 1ssuer
of such, regardless of in which state such is served on us and
regardless of how such is served on us. We are not required to ra1se
any defense in your behalf. We may also comply with the directions
of any executor, administrator, conservator, guardian, receiver,
bankruptcy trustee, attorney-in-fact or any other such representative
purporting to have authority over the account who furnishes us with
apparently authentic copies of documents which confer such
authority. We may refuse to deal with any such representative in
our sole discretion, and we will not be liable to you for such refusal.
You agree that we may place temporary or permanent holds on the
balance of the account related to or otherw1se in response to any
such process or authonty and that we shall be fully protected in
doing so, even if we later determine that such process or authority is
inapplicable to the account. YOU AGREE THAT WE WILL NOT BE
LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
SUCH ACTION OR INACTION.
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EFFECT OF TERMINATION OR AMENDMENT - Termination of the
account, whether by us or by you, does not relieve you of any
obligation you may then owe us. We may accept deposits to the
account after it has been closed in order to collect any deficit
balance, and such acceptance will not constitute reinstatement of
the account. Your use of the account after we give you notice of
any amendment to this Agreement constitutes your acceptance of
such amendment. No amendment of this Agreement is enforceable
against us unless it is in writing and we have authored the writing or
have signed it through an employee having authority to do so, such
as a regional president. No practice or course of dealing in
connection with the account which is at variance with this
Agreement shall constitute a modification or amendment of this
Agreement.
OTHER TERMS - The account is additionally governed by our
Account Information Statement. You acknowledge receipt of a copy
of the Account Information Statement and you agree to be bound by
1ts terms, as amended by us from time to time, and to be responsible
for all fees and charges set forth therein which apply to the account.
You understand that the Account Information Statement does not
necessarily set forth all possible fees and charges which apply to the
account.
SEVERABILITY - In the event that any part of this Agreement is
determined to be unenforceable, such will not affect the other parts
of this Agreement, all of which shall remain fully enforceable.
ARBITRATION - IF THE ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY ("CLAIM") BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THE ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF ALL OR ANY PART
OF THIS AGREEMENT, SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATION FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS
MADE OR FILED. RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATION FORUM OFFICE,
WWW.ARBITRATION-FORUM.COM OR POST OFFICE BOX 50191,
MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH IS THE LOCATION OF OUR BRANCH
AT WHICH THE ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT IS MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 9 U.S.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND WE MAY OTHERWISE HAVE
HAD A RIGHT OR OPPORTUNITY TO LITIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, ALL CLAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION.
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MIAMI DIVISION
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1

2
3
4

IN RE: CHECKING ACCOUNT
5

OVBRDRAFT LITIGATION

6

MDL

No.

2036

1

THIS

DOCUMENT RELATES TO:

8

9

Swift v BancorpSouth, Inc.
N. D. FL Case No. 1:10-cv-00090-SPM
S.D. FL Case No. 1 : 10-cv-23812-JLK

10
11

t2

*****************************************************

13

DEPOSITION OF MICHAEL LINDSEY
14

*****************************************************

15

I6
t1
TAKEN
1B

I9
20
21
22

AT THE INSTANCE OF THE PLA]NTIFF

IN THE BANCORPSOUTH CONFERENCE CENTER
387 WEST MAIN STREET, TUPELO, M]SSISSIPPI
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by: LUANNE FUNDERBURK, CSR
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23
24

ADVANCED COURT REPORTING
P. O. BOX 1 61.

25

TUPELO, MS 38802-016I
(662) 690-1500
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305-376-8800
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Page 85
1
2

3
4
Ã

6

A. I believe that's the date the transaction
was initiated.
O. And then there's a transaction thatrs for
$53.04 on that same day. It says POS debit, and then
it says I guess it's February '7, 2010; is that
correct

?

L6

Thatfs correct.
O. So what is the dif f erence bet.ween the date
that says February J, 20L0, and the February Bth date
to the l-eft?
A. The difference would be one day.
O. Okay. What's the significance of the
why is it a different day if the transaction was on
February 7 according to when it was initiated' I
guess that's a Murphy Ifm assumi-ng Murphy OiI
why is that there and then \^Ihy is there a February

I1

Bth date which is a different

1
8
9

10
11
L2

13
L4
15

A.

date?

MR. TAYLOR: Object to the form.

1B

2T

A. I would say that t.hat transaction occurred
on a different date. When we received it for posting
outside the control of
is outside t.he control

22

BancorpSouth.

23

So, this statement has the transactions
that woul-d debit an account in two separate sections;
is that correct?

19
20

24
ÔR
z-J

O.
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Page 86
MR. TAYLOR: Object to the form but

1

2
3
4

5
6
1

9

10
11

t2
13

I4
15

I6
71
18

I9
ZU

2t
22

23
24

25

answer if you understand.

O. (Mr. Streisfeld) I'm not trying to make it
complicated. May be the way I asked it, but
A. Yes, I believe the debits are in two
separate sections.
O. What would those two sections be that. there
are debits reflected on this bank st.atement?
A. One is labeled checks and the other being
labeled other debits on Page 2.
O. Is there anything reflected on this bank
statement that ident.ifies the interplay between check
debits and the other debits to explain how those
things go together in any particular way?
MR. TAYLOR: Object to the form.
A. I'm not sure I really understand what
you're asking.
O. (Mr. Streisf el-d) So, Yoü have transactions
that are debiting the account that are checks,
correct ?
A. Correct.
O. And those are summari-zed and organized in a
manner independent of the way that the other debit
section is organi-zed; is that correct?
A.

They are separate.
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Page
1

)
3
4
5
6
1

9

81

O. And is there anything that brings those two
sections together in Lerms of the way i-n which you
would be depicting the information as to how the
these transactions posted to the account
account
within this time frame?
MR. TAYLOR: Obiect to the form.
A. The customer's check register.
O. (Mr. Streisfeld) The customerrs assuming
that a customer has a check register?
A.

I4

Correct.
O. And if the customer were relying upon t'his
bank statement to try to figure out, you know, the
interplay between how their checks posted and how
their other debits posted, how would they do that on

15

this statement.?

10

t1
L2
13

MR. TAYLOR: Object to the form.

I6
L1
18

I9
20

2I
22
ZJ

24

25

what
A. I don't know what you're trying to
the customer what youtre proposing the customer
would try to be doing.
O. (Mr. Streisfel-d) V{eÌl, one of the i-ssues in
this case pertai_ns to t.he concept that one woul-d be
abl-e to understand how all the posting is happening
and would undersLand that the posting of all
transactions on a daily basis during the class period
woul-d be high to low, largest to smallest
Veritext Florida Reporting Co
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Page BB
1
2

3
4

5
6
1
R

9

10
11

I2

transactions, but it seems to me from my review of
this bank statement, that the bank separates the
checks into one section of the staLement versus
another section where it's talking about the other
debit.s, which are going to have all- the debit card
transactions in it, correct?
A. Yes.
MR. TAYLOR: Object to the form.
O. (Mr. Streisfetd) So, the question is, is
the purpose of a
there in providing information
bank statement is to provide information about
account activity during a particular snapshot time

20

period, correct?
A. Historical activitY.
And do the statements
O. Historical- activity.
here, does it provide any information as to the
posting order of transactions that debit an account?
A. Yeah. Each one of those, even though
theytre in two sections, have a date beside them and
it was disclosed that. they processed in a hiqh to low

2I

format.

22

O. Where was it disclosed that. they processed
in a hiqh to low format?
A. In the account opening documents, which
I know
woul-d be account information statement and

13

I4
15

I6
t1
18
L9

z5
24

25

Veritext Florida Reporting Co.
800-726-7007

305-376-8800

Case 1:09-md-02036-JLK Document 3043-24 Entered on FLSD Docket 11/08/2012 Page 7 of
17

Page

t
2

3
4

5
6
1

9

10
11
12
13

89

it's in the account information statement. It. may be
also in the signature card.
O. Okay. But assuming that you're not at. the
time referring to the account j-nformation statement,
this document is not identifying for the customer
that the order in which the transact.ions were posted
t.o the account was a combination of checks and other
debits, correct?
MR. TAYLOR: Object to the form.
A. There is no combined l-ist. It is in two
separate sections back to back.
O. (Mr. Streisfeld) And it doesnf t tel-l the
customer that youfre posting high to low, correct.

20

A. The statement does not decl-are thatr âs
previously disclosed.
O. You say it was previousJ-y discl-osed?
A. PreviousJ-y discl-osed in the other documents
that r^/e referenced.
O. And do those documents, meaning I assume
by that you mean the account information statement,

2I

correct

I4
15
16
71
1B

I9

?

22

A.

23
24

O.
A.

25

O.

Correct.
And perhaps signature card, correct?

Correct. Perhaps.
And to your knowJ-edge between 2002

and
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Page
1

2
3
4

charges were assessed against Mr. Swift and his wife

on this bank statement on October 15th?
MR. TAYLOR: Object. to the form.

A.

I do not.
MR. TAYLOR: Were you asking can he

5
6

figure it out or are You asking
MR. STREISFELD: I asked him did he

1
U

know which transactions there were and he said he

Y

doesn't

10
11

I2
13
1,4

15

I6
t1
1B

I9
20
2T
22

23
24

25

93

know.

O. (Mr. Streisfeld) AII right. I'm going to
actually'
show you a document which we'1I mark as
not going to use this whole package. Sor wê'11 mark
this as Exhibit 13.
(Exhibit No. 13 Notice of Charge
for overdrawn Account marked for identification).
O. (Mr. Streisfeld) Do you recognize that
document? Vühat is this document?
A. This is a copy it appears of a report of

a

not.ice for overdrawn account for the plaintiff.
O. Okay. And does the document depict
anywhere the posting order that the bank used to
arrive at the decision to impose in t.his case three
overdraft charges?
A. The notice does not disclose any posting
orders.
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Page 94
1
2

O.

To your knowledge between October of 2002

and August of 20L0, whether the format of an

4

overdraft notice such as this changed in any way?
A. I would have no knowledge of the format.

6

change.

3

6
1
B

9

10
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I2
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16

I1
1B
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24

25

O. Do you know whether the bank ever had a
policy to identify the posting order that was applied
to consumer accounts on individual overdraft notices
when they \^rere being sent. to consumer account
holders

?

A. Irm noL aware of any time that a posting
order was discl-osed on a notice.
O. Does that mean who woul-d f ask if I
wanted to confirm what the bank's policy was other
than you? What Itm trying to do j-s Irm trying t.o
confi-rm what I think is the case, that at no point
strike that. At no point
between October of 2000
in time between January of 2002 and August of 2010
did the bank have a policy to di-sclose its posting
order for debiting an account on overdraft notices;
is that correct?
MR. TAYLOR: Object t.o the form.
A.

Yes.

O. (Mr. Streisfeld) In preparation for
I'11 say it a l-ittle bit differently.
today

In
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From: Larry Bateman
Sent: 09/20/2005 08:14:19 am
To: Hubbard, Clyde; Jaggers, Jeff
Cc:
Bee:
Subject: FW: questions

-----Original Message----From: Lewis, Gordon R. [mailto:Gordon.Lewis@bxs.com]
Sent: Monday, September 19, 2005 5:48PM
To: Larry Bateman (Larry Bateman)
Cc: byrd.williams@bxs.com
Subject: questions
BATEMAN
OUR GOAL IS TO TAKE CARE OF CUSTOMERS AS QUICKLY AND EFFICIENTLY AS
POSSIBLE. OFTEN WE ARE UNABLE TO GIVE THE WORLD CLASS SERVICE OUR
CUSTOMERS NEED AND EXPECT BECAUSE WE CAN'T GET ANSWERS FROM CORPORATE
DEPARTMENTS. CAN WE INSTITUTE A CODE OF CONDUCT UNDER WHICH CORPORATE
DEPARTMENTS WOULD COMMIT TO RESPONDING TO QUESTION FROM THE BANKS WITHIN
A VERY SHORT TIME?
HOW WILL SMALL BANKS CONTINUE TO KEEP UP WITH THE HIGH COST OF
TECHNOLOGICAL CHANGES, AND WHAT CAN WE DO TO TURN UP THE HEAT ON THESE
INSTITUTIONS TO IMPROVE OUR COMPETITIVE POSITION?
WHAT CHANGES IN OUR OPERATIONS SHOULD WE EXPECT OVER THE NEXT 5
YEARS? SYSTEMS AND ORGANIZATION?
WHAT WILL BE THE IMPACT OF CHECK 21 ON OUR BANK AND CUSTOMERS IN 2006
AND BEYOND?
PLEASE EXPLAIN THE RATIONALE BEHIND OUR POLICY OF POSTING
LARGEST ITEMS FIRST. WHAT CAN BE DONE TO PROTECT OUR BANK FROM LOSS AND
OUR TELLERS FROM CRITICISM IN SITUATIONS WHERE TRANSIT ITEMS COME
THROUGH AND PAY AHEAD OF ITEMS WE HANDLED PROPERLY DURING OPERATING
HOURS?

Gordon Lewis
Regional President/Texas & Louisiana
BancorpSouth
2400 North
Nacogdoches, TX 75961
(936)552-3200

BXS Swift E-006462
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From: Ray, Greg
Sent: 09117/2010 03:19:48 pm
To: Lewis, Gordon R.
Cc: Jaggers, Jeff

Bee:
Subject: FW: internet banking comments

This is starti ng to get embarassing ...

From: Caswell, Derek
Sent: Friday, September 17, 20 I0 l2:31 PM
To: Ray, Greg
Subject: FW : internet banking comments

Below are some detailed comments from a customer regarding internet banking and the lack of real time. The
customer switch from Regions to us. I've forwarded this to Michael and Mandy Wright also,

Thanks
Derek

Derek Caswell
BancorpSouth
First Vice P resident - Retai l Banking
5217 Maryland Way, Suite 403
Brentwood, TN 37027

(P) 615-370-2270 (C) 662-322-8234
(F) 615-377-6620

From: Coleman, Steven
Sent: Friday, September 17, 20 I0 II :33 AM
To: Caswell, Derek
Subject: FW : Question for you

l 've al ready responding to here, but here is another example of a customer complaining about real time onl ine

BXS Swift E·001187
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banking.

Steven Coleman
BancorpSouth- Retail Banking
steven .col em an@bxs.com
(P) 662-620-3834
(F) 662-620-4333

From : Harvey, Beth
Sent: Friday, September 17,2010 1 1:21 AM.
To: Coleman, Steven
Cc: Davis, Tamrnie S.; Lockhart, Saundra
Subject: FW: Question for you

Steven not sure I'm sending this to tl1e right person, but we get tl1is type of questions presented to us quite
frequently about our Online banking. Just wanted to pass this on from one of our customers that is very tech
savvy. Not sure what is coming in the future with our Online bauki ng, but hopefully we are looking towards
some upgrades. By the way this customer used to bank with Regions.

Thanks.

Beth Hmvey

From: Davis, Tammie S.
Sent: Tuesday, September 14,2010 2:34PM
To: Harvey, Beth
Subject: Fw: Question for you

Help!! Do you ha.ve any ideas of how 1 can make him feel better @ our on-line services?

From : Larry Martin <l.arry.martin@gadberry.net>
To: Davis, Tammie S.

BXS Swift E-001188
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Sent: Tue Sep 14 14:16:12 2010
Subject: Question for you
Tammie,

Do you use Bancorp South on-line banking? If so, what is your opinion of the product?

I think you know that I moved my accounts to Bancorp South because of you ....... because a personal
relationship with a banker is more important to me than bells and whistles. That said, I have to tell you that
Bancorp's on-line banking is a significant step backward from Regions. Since switching to the on-line product I
have observed the following:

·Transfer of funds from one Bancorp account to another can take as much as 36 hours. So, when it says next
day what this means is that ifi transfer at 2:15p.m. on 9/14 the transfer is not processed until sometime during
the night of 9/15 and does not post to my account until the a.m. of 9/16. This is a major pain point for me since I
frequently move funds .... including my personal payroll.
· Accurate, timely account balances are very difficult to determine. Example - when 1 make an on-line paym:ent,
whether it is deducted from my balance depends on who the payee is. For example, my contribution to my
church doesn't post until the check is actually deposited. So, you know how confusing that can be if the church
holds two month's checks and then goes to the bank. Ouch!
·Account balances are also difficult to understand because, apparently, transactions that are in queue are
deducted from the balance but you cannot see them. Whattha? If they are known to the software then why not
let the customer know what's pending. In addition, the balance amounts in the Summary screen are often outof-synch with the balances on the Recent Transactions screen

It is my understanding that Bancorp licenses a 3rd party product (Intuit?) for the on-line product. For what it's
worth, you should pass along to whomever that the current solution is poor and is a significant detractor for the
bank. Are there any future plans for your on-line banking that you can share with me. I hope so.

Larry
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From: Lee McAllister
Sent: 10/14/2003 10:20:20 am
To: 'Mary Ann Briggs'
Cc: 'Jeff Jaggers'
Bee:
Subject: RE: Posting Priority

Mary Ann,
My understanding is that we still have some posting priorities as noted
on pages 116 and 117 in the Appendix section of the Deposit Operations
Manual. Most of these are internal force post or internal transactions
or are required to have priority per Regulation E.
Jeff is on this reply and can add comments or correction to my response.

Hope this clarifies for your response to those questioning.
Thanks
Lee
-----Original Message----From: Mary Ann Briggs [mailto:maryann.briggs@bxs.com]
Sent: Tuesday, October 14, 2003 10:05 AM
To: Lee McAllister
Subject: Posting Priority
Lee, can you confirm if the posting priority has now changed where we
pay
high to low, regardless of the Tran Code? You may want to read the
following string of emails.
Thanks,
Mary Ann
-----Original Message----From: Cathy Talbot [mailto:cathy.talbot@bxs.com]
Sent: Tuesday, October 14, 2003 9:53AM
To: Mary Ann Briggs
Subject: RE: OlD

You may want to check on it for clarification to the branches.
I was told high to low, no t/c priority.
""Makes it easier to explain to customers why one item paid and
another did not"".
(Of course, it also helps fees.)
I had talked to Janice Phillips for clarification and then
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Michael Lindsey mentioned it in a meeting.
Let me know if I'm wrong.

-----Original Message----From: Mary Ann Briggs [mailto:maryann.briggs@bxs.com]
Sent: Tuesday, October 14,2003 9:16AM
To: cathy.talbot@bxs.com
Subject: RE: OlD

I don't remember being told this. I thought items paid high to low, but
certain tran codes paid first, like ACH & ATM were before checks.
Looking at page 117 of the Deposit Manual in the Appendix, it states,
""Debit
transactions post from highest to lowest dollar amount."" But then it has
the
Post Priority listed.
Mary Ann

-----Original Message----From: Cathy Talbot [mailto:cathy.talbot@bxs.com]
Sent: Tuesday, October 14, 2003 8:59AM
To: maryann.briggs@bxs.com
Subject: FW: OlD

Did you know this?

-----Original Message----From: Cathy Talbot [mailto:cathy.talbot@bxs.com]
Sent: Tuesday, October 14, 2003 8:59AM
To: jan.washburn@bxs.com
Subject: OlD

Answer to your question about t/c 41 paying when we
did not think it should --Items are now paid by High Dollar to Low Dollar, regardless
of transaction code. (effective 3-4 months ago).
We learn something new everyday!!!!
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From: Bowen, Janice
Sent: 11/13/2006 12:06:08 pm
To: Jaggers, Jeff
Cc:
Bee:
Subject: FW: OD Matrix

Jeff, this is the response I had for Lois Ann last week on the email you received from her. I do not think
she understands how the matrix works and it looks to me looking at the examples she gave, the dollar
amount for the smaller ave ytd col\ bal amounts is in line with the one with the larger ave ytd coll
balance. That is the reason I told her to go thru the Help Desk- Kathy Sellers could enlighten her more
on the matrix. janice

From: Bowen, Janice
Sent: Thursday, November 09, 2006 8:14AM
To: Jackson, Lois
Subject: RE: OD Matrix

Hi, Lois Ann! I would suggest you turn this is as a problem with the Help Desk if you think the Matrix
is not working correctly. I do not know anything about any changes to the Matrix- I do know that with
each statement cycle, the OD limit can change -it is recalculated based on certain factors. Sorry, I
cannot help you this time. Have a great day, Lois Ann! janice

From: Jackson, Lois
Sent: Wednesday, November 08, 2006 4:29PM
To: Bowen, Janice
Subject: OD Matrix

Ms. Janice ....
Need a little ""help"" .... sure appreciate any words of wisdom you can give me! It has been a beautiful
day in Arkansas! !
Lois Ann

Question:
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Looks like the Matrix has been RELOADED again. That happens periodical ly.
Response:

Comments:
In looking at NSF and OD reports today the thing that jumps out is some of
the customers have overdraft limit that far exceed their Avg. YTD collected
balances.
Examples :
Avg. YTD Coli. Bal. OD Limit

327 1500
58 350
67 350
70 350

Explain???? ---

When these limits are applied along with charges, we end up with a charge
off, in some cases, that are substantially more than we would agree to if
possible.

???? How should 1 respond???

How often are the changes to the Matrix made?

Are these regular changes to the Matrix nec.essary?
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Page 105
1

have her l-ast name, that you donf t know

who

8

Lea, the header tel-ler, is. But she writes:
"Customers are getting overdrafts because it
takes too long for a deposit. to post to their
account when doing a transfer on HomeSite. "
Since this \^/as forwarded to You, do
you have any understanding as to what Lea was
talking about j-n this email-?

9

A.

2
3
4
tr

J

6,

1

T9

I don't. And, again, a tell-er
A t.ell-er?
O.
is a tel-ler, Yeah.
A.
So in your view, a teller maY not
O.
have a true understanding as to what is going
orr¡ parti-cularly with regard to the posting
of transactions at BancorPSouth?
Correct.
A.
Have you received other emails apart
O.
well,
from this one complainíng of
complaining of l-ack of real-time visibility

20

of transact.ions on the

10
11

I2
13
L4
15

L6

t1
18

MR. TAYLOR: Object to the

2L
22

f orm.
THB

23
24

HomeSite?

respond.

WITNESS: (Witness does not

)

25
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Page 140
1

2
3
4
tr

J

6
1
B

9

10

O.
A.

Sure.

Right.

Peopl-e that actually work in the
O.
debit card area?
A.
Right. Yeah.
And that's in processing
O.
It's part of operations' is what I
A.
was getting at.
But apart from those three discrete
O.
areas, it's your view that the knowledge that

15

there is a delay when some merchants swipe a
debit card to the time when the transaction
is that knowledge not wideJ-y known
sett.les
throughout the employees of BancorpSouth?
MR. TAYLOR: Object to the

I6

f orm.

t-1

72

13
74

THE WITNESS: What

I1
18

specific question again on that

79

BY MR. KAPLAN:

20

O.

2I
22

23
24
.)tr

¿J

is your
one?

Wel-l, that is my specific question.
You told me three subdepartments of
BancorpSouth where employees have, You think,
an understandj,ng that. when some merchants
swipe a card, there is a delay before the

transaction is settled, right?
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Page I4I
Those are the ones that deal with it

1

A.

2

day to duy, right.

3
4

5
6
1

I
9

10

Riqht.
O.
They are the ones that. would have a
A.
better understandi-ng of that. I canrt say
what. people know and what. they don't know
throughout the bank.
Right.
O.
I'm not them. But are other people
A.
aware that when they go to a restaurant that

I4

it takes longer in the bank? Yes.
But yourre sure that William Beacom
O.
doesn't know that?
MR. TAYLOR: Object to the

15

f orm.

11

I2
13

1B

No. What I said
was that BiIl doesnft know the operational
aspects of that.

I9

BY MR. KAPLAN:

20

Okay.
O.
And I don't know exactlY, You know,
A.
the circumstancer oû top of that.
Wel-l-, judging by thís email that was
O.
forwarded to you and that you subsequently
forwarded, do you think that Vüilliam Beacom

T6
T1

2T

22
23
24

25

THB WITNESS:
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Page I42

2

has an accurate understanding as to how
transact.ions j-n the debit card department are

3

updated on on-.1-ine banking?

1

I4

I can't speak for him, but I know
A.
that he doesn't deal with it day to duy, so I
woul-d say the operational piece of it and
exactly how debit card transactions post, aIlof them, that.'s not his responsibility.
So you woul-dnrt expect him to know
O.
that l-evel- of knowledge about debit cards?
I woul-d expect him to know generalA.
fverbatim], such as it takes longer at a
restaurant, but, you know, what filed as this
and what does that and the operational

15

aspectsr ûo.

I6

O.

I1

customers of BancorpSouth to have that

18

knowledge, right?

4
tr

J

6
1

I
9

10
11

t2
13

And you certainly wouldn't expect the

MR. TAYLOR: Object to the

I9
20

f orm.

2I

THE

WITNESS: (Witness does not

22

respond.

23

BY MR. KAPLAN

24

I mean¡ you know, if a regi-onalO.
banking president doesnrt have it, you

25

)

:
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Page I43

4

wouldn't. expect a customer of BancorpSouth to
have that. knowledge, woul-d You?
MR. TAYLOR: Same objection.
THE WITNESS: (Witness does not

5

respond.

6

BY MR. KAPLAN:

1

71

Would you?
O.
I guess -- can you ask that a littl-e
A.
bit dj-fferentJ-y?
You don't understand the question?
O.
No.
A.
If a regional banking president of
O.
BancorpSouth isn't able to understand al-I of
the operations of debit card transaction
settl-ements, how woul-d you expect a
BancorpSouth customer to understand that?
MR. TAYLOR: Object to the

1B

form.

1
2

3

H

9

10
11
72
13
74
15

I6

THE VúITNESS:

I9
20
2T
22

??
24

25

)

T mean, I did say

that an employee of BancorpSouth wouldn't
understand the operational- aspects of that,
but they would have the same j-nformation and
be able to determine t.he same bal-ance
informati-on and how that informat.ion comes
across as the customer. You're talkingr onet
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Page I44

3

okay?
technology, which is back office
and you're talking, two, just general
inf ormati-on.

4

BY MR. KAPLAN:

1

2

1

Vüell-, is Mr. Beacom talking about
O.
back-office technology in this email-?
MR. TAYLOR: Object to the

I

f orm.

5
6

THE

9

WITNESS: It's

him -- him

10

writing the emaiI.

11

BY MR. KAPLAN:

I2

18

Yeah. Welt' correct me if I'm wrong,
O.
but I asked you is there any way that William
Beacom, as a regi-onal banking president,
would not have an understandíng as to how
debit card transactions post on the on-line
banking system, and you said that j-t's
definitely likely that he doesnrt know,

t9

right

13
74
15

76

I]

?

MR. TAYLOR: Object to the

20

2I

f orm.

22

BY MR. KAPLAN:

23

O.

24

testimony?

)q

A.

Am

I mischaracterizing Your

Somewhat. I mean, what l said

was
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Page
1
2
3
4

5
6
1
Õ

the ful-l background on all- of them.
were
I mean, that's still my answer'
So that's
that these are many forwarded email-s at a
point in time, and
and that's it.
And that's it?
O.
I mean, that's what theY are. And I
A.
went through the first one, and I said that
this one, in terms of the merchant, Iooks

t6

a merchanL issue.
The first one?
O.
This one from KathrYn Dekker.
A.
Kathryn Dekker, a customer service
a.
representative ?
Right.
A.
And a customer servj-ce representative
O.
is somebody who works j-n the bank, ât a

L1

branch?

1B

A.

19

O.
A.

9

10
11
72
13

t4
J-J

20
2L
22
23
24
25

1-51

Iike it's

O.
A.

Thatts correct, yeah.
They open the accounts?
Uh-huh.

And talk to customers?

Thatfs correct.
So it's your view that Kathryn Dekker
a.
doesn't understand how debit card
transactions post, and t.hatrs why she
Veritext Florida Reporting Co.
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Page 158
1

forwarded this complaint?
MR. TAYLOR: Object to the

2
?

f orm.

.tA

THE WITNESS:

5

behal-f of Kathryn Dekker.

6

BY MR. KAPLAN

1
B

9

10

I can't speak

on

:

Well, what did you think was
O.
incorrect in Ms. Dekkerr s email ?
Object to the
MR. TAYLOR:
f orm.
THE

11

WITNESS: In terms of

the merchant issue

13

specifically what the
shers talking about?

I4

BY MR. KAPLAN:

15

Yes.
O.
wel-l-, again, I
A.
She's talking about
can't speak on behalf of Kathryn

I2

t6
t1
18

L9
20
2T

22

23
24
)q

Sure.
O.
A.
but restaurants can settle
differently than big-box businesses like a
Wal-Mart, and there can be a delay in those
comlng in.
And you know that?
O.
Yeah.
A.
But Kathryn Dekker doesnrt apparently
O.
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Page 159
1

know that?

2

A.

3
4
6

6
1
ñ

9

10
11

I2
13

!4
15

I6
L1
18

WeIl, I donrt know what she knows or
she doesnrt know, and I al-so don't know if
she's specifically referenci-ng that or some
other j-nstance or anything el-se. There is
nothing that shows my specific communication
with Kathryn that says, "Hey, Kathryn.
What's up?"
But you were able to come to an
O.
that was your take on her
understanding
email-, right? It was that it was the product

of her not understanding?
let's see. (Witness
It could be a
A.
reviewing document.
There's a question pending. If you
O.
want, I can have it. read back.
Yeah. Just go ahead again.
A.
(Court reporter read back the
)

requested question.

19

THE VüITNESS: You

20

)

know, I canrt

2I

say what she understands and what she doesn't

22

understand. Alt I can say i-s that in terms
of thls statement right here, what she could
be talking about is the delay of the merchant
processing
settling the payment.

23
24

z3
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Page 160
1

BY MR. KAPLAN

2

O.
that?
A.

4

She coul-d be talking about

Right.
Uh-huh.

MR. KAPLAN: Do you want to

tr

J

6

:

take a

loreak?

7

MR. TAYLOR: You can finish

U

THE WITNESS:

9

finish this one.

10

BY MR. KAPLAN:

11

O.

When she

A.
ô
v|.

Uh-huh.

I2
13
1,4

15

I6
I1

Yeah. Let's just

writes, "Hístoricafly, we
have told the customer that the reason that
they don't show on the account right away"
you and I
and ï assume she's tatking about
both assume she's talking about debit card
transact j-ons, right?

20

s because the merchant hasnrt
batched, which is incorrectr" is she \^/rong
in what shers saying, so far as you
far

2T

can tell-?

1B

t9

MR. TAYLOR: I ' l-1

22
ZJ
24
25

rr'iIr

ob

so

j ect to the

form. I'm confused where the doubl-e
negatives are in that question.
MR. KAPLAN: Itrs the actual
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Page I6t
1

the t.ext itself

MR. TAYLOR: I understand. I

2

3

got lost.
THE

4
5

respond.

6

BY MR. KAPLAN:

1
B

9

10
11

I2
13

I4
15

I6
I1
18

I9
20

2I
22
t

23
24

25

isn't

WITNESS: (Witness does not

)

If you don't understand the question,
O.
I can rephrase.
Yeah. Go ahead.
A.
So .l-et' s look at the f irst sentence
O.
of this paragraph: "Historically' we have
tol-d the customer that the reason that they
don't show on the accountrr -- and we have
agreed that that's debit transactions
"right away is because the merchant hasnft
bat.ched, which is incorrect. "
So j-n that particular senLence, is
there anything that. Kathryn is saying that,
in your view, is not correct?
I dontt know what ttwerr is, first of
A.
al-l. I don't know the def inition of "we. " I
I mean, from mY
know itrs not
understanding, I don't know on whose behalf
she's speaki.g, on the part of . That coul-d
I have never
be her branch. I don't have
Veritext Florida Reporting Co.
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Page t62
1
2

3

seen anything in writing that says
"BancorpSouth says thj-s . " So that I s one .
And then, again, she's tal-king about

15

big businesses. I've said Wal-Mart.
Restaurants are different' and every
restaurant is different.
And she goes on to write:
"With mY
O.
o\^/n personal accounts at other institutions,
I could be sitting at the restaurant and
swipe my card as credit, and then immediately
go on-Iine and see the charge pending. "
Do you have any reason to believe
that Ms. Dekker is confused in that sentence?
MR. TAYLOR: Let me just object
to the form. But you can answer, if you

76

know.

4
tr

J

6
1
Õ

9

10
11

r2
13

I4

L1
18
L9

20
2L
22

23
24

25

Again, I don't
have an example here. I donrt have any
account information. I can't tel-l you if
if she's going to the same exact
it's
restaurant each time , if she's going to a
different restaurant, if she's doing it on
Friday and not Monday, oxt you know, the days
of the week, if she's doing it on a weekend.
There's not enough information in here for me
THE WITNBSS:
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Page 166
1

2

J
4
6
6
1

I
9

it. just depends on
tike a Wal-Mart that's
the type of merchant, again.
It does. And my question to you is,
O.
in looking at this email, is it at least
apparent to your Derek Caswell, that Kathryn
Dekker doesn't underst.and how the debit
transactions post?
You know, I can't really speak on her
A.
behalf . I do see f l-aws in her response

15

Yeah.
O.
but I don't know what her ful-l
A.
understanding is overall-, and, again, I don't
know what t.his is in ref ation to.
Fair enough.
O.
What speciflc i-ssue, 1ike, with the
A.

T6

customer.

L1

O.

10
11

I2
r.3
74

24

Right. So if Kathryn Dekker, a
customer service representative of
BancorpSouth, is sendi-ng an email which
contains fl-aws in her description of how
debit card transactions post, how is a
customer of BancorpSouth to understand how
debit card transactions post?
MR. TAYLOR: Object to the

25

f orm.

18

79
ZU

27
22

23
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Page

5

You're going to
have to ask a specific question.
BY MR . KAPLAN:
That is my specific question.
O.
MR. TAYLOR: I object to the

6

f orm.

1
2
3
4

THE WITNESS:

THE

1
B

respond.

9

BY MR. KAPLAN:

10

WITNESS: (Witness does not

)

You canrt ans\^Ier the question?

O.

MR. TAYLOR: If I object, that

11

15

doesnrt mean you dontt answer. Thatts
just
it's a place order lverbatim] .
THE WITNESS: Okay. You said
how are customers suPPosed to

I6

BY MR. KAPLAN:

I1

O.

18

post

I9

WetI, just like when You write a
A.
check, you have your check ledger, and t.hat
check doesn't go in right away. It goes
through the process. You know that you have
spent that money; you have authorized that
you have spent that money' and it.rs going to
go through.

1,2

13

I4

20

2I
22
23
24
otr.

1-61

understand how debit transactions
?
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Page 168
On a debit card, you know you have

I

15

that money; you have authorized that you have
that money; you have authorized the
transaction. And the information, in terms
of your bal-ance, is available on Int.ernet
banking, it's avail-abl-e through the call
center, and now mobj-l-e banking to see where
you are at that poi-nt in time.
It's up to the customer to know what
your transactions are and to balance it out.
And it's, you know, fairÌy easy. Vüe have
many customers that don't have an issue with
that, and, you know and that's, you know,
how it is.
It sounds simpJ-e, doesn' t it?
O.

L6

A.

Yeah.

I1

O.
it's

Does Kathryn Dekker understand that

2

4
tr

J

6
1

9

10
11
72
13

I4

18

that simple?
MR. TAYLOR: Object to the

L9
20

f orm.
THE VüITNESS:

2L
22

behaÌf of Kathryn.

23

BY MR. KAPLAN:

24

O.

How about Alana Corey,

MR. TAYLOR:

25

I can'L speak

SAMC

on

CSR

obj ectlon.
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Page 169
1

BY MR. KAPLAN:

22

she doesnrt seem Lo understand it
O.
either, does she?
A.
I canf t speak on their behal-f . And
these are all, agai-n, forwarded emails.
Well, Alana Corey writes: "ft has
O.
been the cause of customersr accounts closing
and the cause of several- upset. customers.
They know it is our updating and not the
merchants, because they use the same
merchants with di-fferent banks and it updates
instantly. "
Did I read that correctl-y?
A.
Vühich page?
ft's page 2, of 16.
O.
That's what it says, yeah.
A.
Okay. And you and I talked about
a.
that before, and you said it sounded to you
as if Alana Corey didn't understand how debit
card transactions posted for some merchants,
right ?
A.
That could be a possibility.

23

O.

2

3
4
tr

J

6
1

9

10
11

t2
13

I4
Itr
-LJ

16
L1
18

I9
20

2I

24
25

Okay. And so Alana Corey, a CSR
customer service representat.ive of
BancorpSouth if she doesnft understand

a

how
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Page L10

3

post debit card transactions,
how are BancorpSouthr s customers supposed t.o
understand how some merchants post debit card

4

transactions

1

2

some merchants

MR. TAYLOR: Object to the

5
6

?

f orm.

THE

1

the customer, first

ö

isn't

9

BY MR. KAPLAN:

10
11
72

13
L4
15

I6
T1

18

I9

WITNESS: I mean, Alana

of all.

Thatrs true.
O.
A.
So Al-ana doesnrt know that the
customer you know, if Alana woul-d have
known we1l, I should put it this way:
Al-ana didn' t. know the customer I s balance the
morning that she went to Wal--Mart. Alana
didn't know that the customer did ten
transactions equaling $110 and the customer
he or
knew that morning that she had

20

she had $100.
I can fairly

2I

was her account, she would

22

does have access to the same i-nformation asa

23

customer and the same ba.l-ance information and

24

can manage her account the same

25

O.

assume that Alana, if

I mean,

ir

she

\^Iay.

So how would Al-ana knowi-ng the
Veritext Florida Reporting Co

800-726-7007

305-376-8800
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No. 1:09-MD-02036-JLK
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

)
)
)
MDL No. 2036
)
Fourth Tranche
)
____________________________________)
)
THIS DOCUMENT RELATES TO:
)
)
Shane Swift v. BancorpSouth, Inc.,
)
S.D. Fla. Case No. 1:10-cv-23872-JLK
)
____________________________________)
PLAINTIFF SHANE SWIFT’S OBJECTIONS AND
RESPONSES TO DEFENDANT BANCORPSOUTH BANK’S
FIRST CONTINUING INTERROGATORIES TO PLAINTIFF
Pursuant to Fed. R. Civ. P. 26 and 33, Plaintiff, Shane Swift (“Plaintiff”) hereby responds

to Defendant, BancorpSouth Bank’s (“BancorpSouth” or “Defendant”) First Continuing
Interrogatories to Plaintiff (“interrogatories”).
GENERAL OBJECTIONS
1.

Plaintiff objects to each discovery request that asks for interrogatory response or

the identification of documents that are inconsistent with what Judge James Lawrence King has
already determined to be the proper scope of discovery for requests served on plaintiffs in his
Opinion Setting Standards for Resolution of Discovery Interrogatories and Production of
Documents dated December 15, 2010 (D.E. #1016).
2.

Plaintiff objects to each discovery request to the extent it calls for documents or

other information that are protected from discovery by the attorney-client privilege, work
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product doctrine, or any other applicable privilege. Any inadvertent disclosure of privileged
information shall not be deemed a waiver by Plaintiff of any applicable privilege or doctrine.
3.

Plaintiff’s discovery and investigation with respect to the issues in this case are

ongoing. The following responses and objections are provided without prejudice to Plaintiff’s
right to revise or supplement their responses or objections based on subsequent discovery or
investigation.
4.

Plaintiff objects to each discovery request to the extent it seeks confidential or

private personal or business information. To the extent that documents and other information
requested by Defendant are not protected from discovery based on attorney-client privilege or
work product doctrine, and are otherwise discoverable, they will be produced subject to an
appropriate protective order.
5.

Plaintiff objects to each discovery request to the extent that it begs the question

and/or assumes facts which have not been admitted. By responding to these requests, Plaintiff
does not admit, concede or agree with any explicit or implicit assumption made in the requests.
6.

Plaintiff’s identification of documents and other information in response to these

requests is not intended and should not be construed as (a) an admission that the produced
documents or other information are relevant or admissible; (b) a waiver of any of these General
Objections; or (c) a waiver of any specific objections asserted in response to individual discovery
requests. Plaintiff reserves all proper objections regarding the competency, relevancy,
materiality, privilege, authenticity and/or admissibility as evidence, for any purpose, of any and
all documents and other information produced by Plaintiff in this litigation.
7.

Plaintiff objects to the “Definitions,” “Instructions,” and to each discovery

request to the extent they purport to impose any requirement or discovery obligation on Plaintiff

2

Case 1:09-md-02036-JLK Document 3043-30 Entered on FLSD Docket 11/08/2012 Page 4 of
15

greater than or different from those imposed by Rule 26 or 33 of the Federal Rules of Civil
Procedure and the applicable rules of this Court.
8.

Plaintiff objects to the definition of “you” and “your” to the extent it calls for

information protected by the attorney-client privilege or work product doctrine, and to the extent
it seeks documents or information relating to accounts held by anyone other than Plaintiff.
9.

Plaintiff objects to each discovery request to the extent it seeks information about

accounts other than those that are the subject of this litigation, or accounts other than Plaintiff’s
BancorpSouth debit card and/or checking account.
10.

Plaintiff objects to the interrogatories to the extent that they are premature

contention interrogatories subject to later response under Federal Rules of Civil Procedure 26(a)
and 33(a)(2). Plaintiff reserves the right to respond more fully later, or to supplement or amend
any response after a sufficient opportunity for discovery.
11.

Plaintiff objects to the interrogatories to the extent that they are unlimited in scope

and time.
12.

Plaintiff objects to the interrogatories to the extent that they use an overbroad

definition of the term “identify,” and to the extent that the use of the term in certain
interrogatories does not comport with any of the stated definitions.
13.

Plaintiff objects to the interrogatories to the extent that they contain discreet

subparts, and therefore, could exceed the allowable number of interrogatories under Rule 33 of
the Federal Rules of Civil Procedure and/or under any applicable court order.
14.

Plaintiff objects to the interrogatories to the extent that they seek information that

Defendants already have in their possession, and are otherwise cumulative or duplicative of
information in Defendant’s possession custody or control, or of information already requested or

3
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sought in these interrogatories or contained in documents produced in response to Defendant’s
requests for production.
15.

Plaintiff objects to the interrogatories to the extent that they request opinions or

legal conclusions, for example, seeking “every material detail” calls for a legal conclusion about
certain facts that might be omitted or included.
16.

Plaintiff objects to the interrogatories to the extent that certain interrogatories seek

“all” or “every” piece of information as overbroad and unduly burdensome, and as calling for
information that is either irrelevant, or cumulative or duplicative of information already provided
in these interrogatories, or of information provided in documents produced in response to
Defendant’s requests for production.
17.

Plaintiff objects to any interrogatory that seeks legal argument that will be the

subject of later proceedings in this case.
RESPONSES TO INTERROGATORIES
1.

Identify each person, other than BancorpSouth or its employees, or your counsel,

who has knowledge of or information concerning any of the facts alleged in the Complaint and,
for each person identified, state the facts of which that person has knowledge or information and
identify any documents that reflect, support, or evidence such facts.
RESPONSE:
Plaintiff and Plaintiff’s wife, Trina Swift, as the joint account holders of the account at
issue in this lawsuit, have knowledge of facts alleged in the Complaint, including the debit card
transactions made under their BancorpSouth accounts, their management of those accounts, and
documents or other communications sent by Defendant relating to their accounts.

4
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Earnings Performance Group, a third party consultant retained by BancorpSouth, assisted
BancorpSouth with developing and implementing its high-to-low re-sequencing policy.
FDR, a third party which Defendant identifies in its discovery responses to date was
involved in authorizing certain debit card transactions.
2.

Other than documents provided to you by BancorpSouth or that you know to be in

BancorpSouth's possession, identify each and every other document, tangible object or other
item of real, documentary or demonstrative evidence which contains, or may contain, material or
information which is, which may be, or which you contend substantiates or supports each of your
contentions involved in this case, and identify the person presently having possession, custody or
control of each item listed.
RESPONSE:
Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents
responsive to Defendant’s First Continuing Request for Production of Documents to Plaintiff.
The responsive documents are in the possession of Plaintiff.
3.

Identify all persons from whom you have obtained written or oral statements

regarding the subject matter of this litigation, the date each such statement was taken or made,
the person who obtained the statement and specify the information contained within said
statement.
RESPONSE:
None, other than the deposition of Jeff Jaggers taken on October 12, 2011.
4.

Identify each agent, person, corporation, firm, association or other entity that has

been retained by you to conduct or has otherwise conducted an investigation to determine any of
the facts pertaining to any of the issues in this case; describe the nature of each such

5
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investigation; the date(s) that any investigation was started and completed; and the identity of the
person to whom the results were submitted.
RESPONSE:
Plaintiff has retained attorneys from Kopelowitz Ostrow, P.A., and Chitwood Harley
Harnes LLP to investigate Plaintiff’s claims and file a class action lawsuit on his behalf. In light
of interrogatory number 5, below, Plaintiff interprets this interrogatory as not seeking
information regarding any expert witnesses.
5.

Identify all expert witnesses you expect to call, whether live or by affidavit or

deposition, in any trial or evidentiary hearing in this action, or whose testimony you intend to
present in support of your motion to certify a class in this action or in support of any alleged
damages, and state the subject matter on which the expert is expected to testify, the substance of
the facts and opinions for the expert's expected testimony, all bases for each opinion, and all
information considered by such expert (including, but not limited to, data, treatises,
compilations, or other opinions) in arriving at his opinion.
RESPONSE:
At this time, Plaintiff has not determined the experts he expects to call at the trial or any
evidentiary hearing in this action.

Plaintiff will comply with Court’s Scheduling Order

Pertaining to “Fourth Tranche” Cases (D.E. # 1340) regarding the disclosure of expert witnesses
for trial. Plaintiff has retained Art Olsen of Cassis Technology, LLC, 903 N. 130th Street #108,
Seattle, WA 98133, as an expert in support of his Motion for Class Certification. See Mr.
Olsen’s declaration filed in support of Plaintiff’s Motion for Class Certification for the subject
matter, the substance of the facts and opinions, the bases for the opinions, and all information
considered by Mr. Olsen in arriving at his expert opinions to date.

6
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6.

If you contend that BancorpSouth, its agents or representatives, or any of its

predecessor's agents or representatives, have made any admissions against interest with respect
to any of the allegations contained in the Complaint, state with specificity and particularity all
such admissions against interest, identify the maker of each such admission, identify the
substance of each such admission, identify the date each such admission was made, and identify
all persons who witnessed or who possess information regarding each such admission.
RESPONSE:
Plaintiff objects to this interrogatory on the grounds that it seeks information protected by
the word-product doctrine. In addition, Plaintiff objects because a response to this interrogatory
calls for a legal conclusion. Subject to and without waiving the foregoing, Plaintiff contends the
deposition transcript of Jeff Jaggers taken in this case contains admissions against BancorpSouth.
7.

Identify each person whom you expect to call or whom you may call as a witness

at the trial of this case and, for each such person, provide a detailed summary of the facts,
matters, or opinions about which each such witness will or may testify in this case.
RESPONSE:
At this time, Plaintiff has not determined each person who he expects to call at the trial of
this case. Plaintiff will comply with Court’s Scheduling Order Pertaining to “Fourth Tranche”
Cases (D.E. # 1340) regarding the disclosure of lay witnesses expected to testify at trial.
Plaintiff refers Defendant to the Trial Plan submitted with his Motion for Class Certification,
which provides some detail as to witnesses that he would intend to call at trial.
8.

Identify all persons (other than Plaintiff's legal counsel) who participated in

preparing the response to these Interrogatories.

7
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RESPONSE:
In addition to Plaintiff’s legal counsel, Plaintiff, Shane Swift, participated in preparing
the responses to these interrogatories.
9.

With respect to your BancorpSouth account statements that have been produced

to you and are attached to BancorpSouth's First Requests for Admissions to Plaintiff, identify
each individual fee that you contend was assessed by BancorpSouth unfairly, unconscionably,
unlawfully or in bad faith.
RESPONSE:
Plaintiff objects to this interrogatory because a response to this interrogatory calls for a
legal conclusion. Subject to and without waiving the foregoing, Plaintiff relies on the analysis if
his expert, Art Olsen, as to overdraft fees that were assessed by BancorpSouth as a result of resequencing for which Plaintiff seeks relief in this lawsuit.
10.

With respect to your BancorpSouth account statements that have been produced

to you and are attached to BancorpSouth's First Requests for Admissions to Plaintiff, identify
each individual fee for which you seek recovery or restitution in this lawsuit.
RESPONSE:
See response to interrogatory #9.
11.

For each individual fee identified in your response to the preceding Interrogatory,

state all facts on which you base your contention that the fee was assessed unfairly,
unconscionably, unlawfully or in bad faith.
RESPONSE:
See response to interrogatory #9. In summary, Plaintiff now understands that Defendant
assessed and collected overdraft fees for debit card transactions based on the bank re-ordering

8
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debit card transactions to high-to-low, which increased the frequency of overdraft fees being
assessed.
12.

If you have had any account in last 5 years at another financial institution to

which overdraft fees or charges were assessed, and if so, please identify the financial institution
and type of account.
RESPONSE:
In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is inconsistent with Section A. of the Opinion Setting Standards For
Resolution of Discovery Interrogatories and Production of Documents dated December 15, 2010
(D.E. #1016), which Plaintiff contends should be applicable to this case. In response to the first
tranche banks’ request that the plaintiffs produce information regarding their finances on
accounts that are not at issue in this litigation, the Court denied the banks’ motion to compel
ruling that such requests were irrelevant and unduly burdensome. Accordingly, Plaintiff objects
to this interrogatory on the grounds that it is unduly burdensome, irrelevant, and not likely to
lead to the discovery of admissible evidence.
13.

Describe each and every fact that you contend supports your allegations in the

complaint that you have incurred or suffered damages “as a result” of BancorpSouth's conduct.
RESPONSE:
Plaintiff objects to this interrogatory as having the potential to invade the attorney-client
and work product privileges to identify every fact that Plaintiff contends supports his claims.
The request is also unduly burdensome as it would require the Plaintiff to list every fact that
could be inferred from the review of the thousands of pages of documents produced to date by
Defendant, as well as the facts revealed by way of Defendant’s written discovery responses and

9
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the deposition testimony of Jeff Jaggers, in his capacity as Defendant’s Federal Rule of Civil
Procedure 30(b)(6) deponent.

Plaintiff additionally incorporates and relies on the Court’s

comments and rulings regarding contention interrogatories set forth in the order dated December
16, 2010 (D.E. # 1016), and the standards the Court imposed in that Order. Discovery is
ongoing, and as such, Plaintiff does not know each and every fact that supports his allegations in
the Complaint that he has suffered damages as a result of BancorpSouth’s conduct.
Plaintiff’s Motion for Class Certification and related Appendices, inclusive of exhibits,
the deposition of Jeff Jaggers, and the declaration of Art Olsen provide facts supportive of the
allegations in Complaint. Plaintiff will comply with any other Order issued by the Court
regarding the identification of trial exhibits.
14.

Identify each and every lawsuit to which you have ever been a party, or in which

you have ever given testimony under oath, in which a financial institution was also a party or the
subject matter involved a product offered by a financial institution. Identify any such lawsuit by
stating the name of the lawsuit, the date on which it was filed, and the court in which it is or was
pending.
RESPONSE:
None. Plaintiff also notes the ruling that the Court made in its December 16, 2010 Order
(D.E. # 1016 at 9-10) regarding inquiries into other litigation to which Plaintiff may have been a
party.
15.

Identify all receipts referred to in footnote 3 of your Complaint.

RESPONSE:
Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents
responsive to this request.
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16.

Identify all receipts in your possession from third-parties for transactions in which

overdraft fees were charged to you by BancorpSouth as shown on the account statements that
have been produced to you and are attached to BancorpSouth's First Requests for Admissions to
Plaintiff.
RESPONSE:
Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents that
are responsive to this request that he possesses, but does not believe he maintains possession of
every receipt for every transaction for which Defendant charged him an overdraft fee.
17.

Identify the earliest date when you became aware that BancorpSouth engaged in

“reorder[ing] debits from highest to lowest” as you allege in Paragraph 35 of the Complaint.
RESPONSE:
In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is vague, inasmuch as Plaintiff cannot be expected to know what the
Defendant means by “when you became aware.” The interrogatory is also objectionable because
it mischaracterizes the allegation in paragraph 35 of the Complaint, which reads: “The Deposit
Agreement fails to indicate that the Bank will always reorder debits from highest to lowest.”
18.

Identify the earliest date when you became aware that BancorpSouth might pay a

debit card transaction although the transaction resulted in your account becoming overdrawn.
RESPONSE:
In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is vague, inasmuch as Plaintiff cannot be expected to know what the
Defendant means by “when you became aware.” Subject to and without waiving the foregoing,
Plaintiff does not recall when he first became aware that BancorpSouth “might pay a debit card
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transaction although the transaction resulted in your account becoming overdrawn.” Plaintiff is
aware that the Defendant did from time to time pay debit card transactions for which the bank
assessed overdraft fees because the bank indicated funds in his account were insufficient to pay
for such debit card transactions. However, he was not aware until shortly before this lawsuit was
filed that Defendant had assessed certain overdraft fees on his account as a result of re-ordering
debit card transactions on his account from highest to lowest.
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VERIFICATION

STATE OF ARKANSAS
COUNTY OF RANDOLPH

)
)ss:
)

The und~rsigned, Shane Swift, states that he has reviewed the foregoing Resp0Jl8es to
Defendant Ban~orpS9uth Bank's First Continuing Interrogatories to Plt\intiff and that the
answers given are t~e and correct to the best ofhls knowledge, .infonnation and belief.

SUBSCRIBED and sworn to before me tlW ~day of~~

MYCOMMISSIONEXPIRES: ~-~q- \)
S~CKY MURPHY

MY COMMISSION 111236\222
EXPIRES: March 29, 2017

Graerie County
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:09-MD-02036-JLK
IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

)
)
)
MDL No. 2036
)
Fourth Tranche
)
____________________________________)
)
THIS DOCUMENT RELATES TO:
)
)
Shane Swift v. BancorpSouth, Inc.,
)
S.D. Fla. Case No. 1:10-cv-23872-JLK
)
____________________________________)
CERTIFICATE OF SERVICE
I hereby certify that on December 30, 2011, I served the foregoing Objections and
Responses to BancorpSouth Bank’s First Continuing Interrogatories to Plaintiff by electronic
mail on the following:
Eric Jon Taylor
Darren E. Gaynor
PARKER, HUDSON,
RAINER & DOBBS LLP
1500 Marquis Two Tower
285 Peachtree Center Avenue N.E.
Atlanta, Georgia 30303
Telephone: (404) 523-5000
Facsimile: (404) 522-8409
/s/ Jeffrey M. Ostrow
JEFFREY M. OSTROW
Florida Bar No. 121452
ostrow@kolawyers.com
KOPELOWITZ OSTROW
FERGUSON WEISELBERG KEECHL
200 S.W. First Avenue, 12th Floor
Fort Lauderdale, FL 33301
Telephone: (954) 525-4100
Facsimile: (954) 525-4300
Counsel for Plaintiff and the Proposed Classes
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On behalf of BancorpSouth:
Eric Jon Taylor, Esquire
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On behalf of Shane Swift:
Jeffrey M. Ostrow, Esquire
and Jason H. Alperstein, Esquire
Kopelowitz, Ostrow, Ferguson, Weiselberg
200 Southwest First Avenue, Suite 1200
Fort Lauderdale, Florida· 33301
(954) 525-4100
alperstein@kolawyers.com
· · · · · · · · -· -· -

Huseby, Inc.
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·1· · · · · ·Q.· · ·How many?
·2· · · · · ·A.· · ·One, I believe.
·3· · · · · ·Q.· · ·I apologize.· I didn't -·4· · · · · ·A.· · ·One.· I'm sorry.
·5· · · · · ·Q.· · ·In your own words, tell me what this
·6· ·lawsuit is about.
·7· · · · · ·A.· · ·This lawsuit is about unfair
·8· ·resequencing of A.T.M. and debit card transactions.
·9· · · · · ·Q.· · ·What do you think is unfair about
10· ·resequencing of A.T.M. and debit card transactions?
11· · · · · ·A.· · ·It's a manipulation of the customer or
12· ·the consumer by a financial institution who has
13· ·professionals working for them as opposed to, you
14· ·know, the ordinary working man.· Anything else?
15· · · · · ·Q.· · ·Oh, I wasn't sure you were done.· It's
16· ·also kind of hard to see your face.· You're kind of in
17· ·the shadows.
18· · · · · ·A.· · ·Oh, I'm sorry.
19· · · · · ·Q.· · ·No, it's not -- it's just I wasn't sure
20· ·you were done.· If I'm staring at you, it's because
21· ·I'm not sure you're done.
22· · · · · ·A.· · ·Okay.
23· · · · · ·Q.· · ·You're using the word, unfair, and I'm
24· ·trying to get at what is unfair in your mind about
25· ·resequencing of A.T.M. and debit transactions?
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·1· · · · · · · · · MR. OSTROW:· Form.
·2· · · · · ·A.· · ·Excuse me?
·3· ·BY MR. TAYLOR:
·4· · · · · ·Q.· · ·We should have gone over that, also.
·5· · · · · ·A.· · ·It is -- it's a program manipulation of
·6· ·transactions that take place by somebody or two people
·7· ·using their debit cards on a daily basis where nothing
·8· ·is immediately done at that time, you know.
·9· · · · · · · · · I believe that if somebody makes a
10· ·transaction that -- you know, in chronological order
11· ·on a certain day with the dated receipt through a
12· ·weekend that if that happens on the next business day
13· ·that there shouldn't be a resequencing of highest to
14· ·lowest, let's say, a half dozen transactions done that
15· ·weekend from lowest to highest, let's say, in
16· ·chronological order over the weekend.
17· · · · · ·Q.· · ·Done?
18· · · · · ·A.· · ·I'm done.
19· · · · · ·Q.· · ·Okay.
20· · · · · ·A.· · ·You wanted an example, right?
21· · · · · ·Q.· · ·Well, I want to know what -22· · · · · ·A.· · ·What I believe, yes.· Well, that's an
23· ·example of what I believe.
24· · · · · ·Q.· · ·I want to make sure I'm understanding
25· ·you.
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·1· · · · · ·A.· · ·Okay.
·2· · · · · ·Q.· · ·Is it your belief and I'll use your
·3· ·example that over a weekend if you had transactions in
·4· ·which you used your debit card -·5· · · · · ·A.· · ·Okay.
·6· · · · · ·Q.· · ·That the transactions should not be
·7· ·reordered in any way?
·8· · · · · ·A.· · ·They should not be reordered in an
·9· ·unfair resequenced way over and over and over and
10· ·over, let's say hypothetically, say, every weekend or
11· ·every time or every day when that card is used.
12· · · · · ·Q.· · ·Do you think that there is a fair
13· ·resequencing?
14· · · · · ·A.· · ·A fair resequencing?
15· · · · · ·Q.· · ·Right.
16· · · · · ·A.· · ·Not to manipulate -17· · · · · · · · · MR. OSTROW:· Form.
18· · · · · · · · · THE WITNESS:· -- for the gain, for the
19· · · · · ·gain of the financial institution, you know,
20· · · · · ·as you know, to mess with the livelihood of
21· · · · · ·the customer, you know, as opposed to yes, you
22· · · · · ·know, it would be fair to sequence everything
23· · · · · ·in order.
24· ·BY MR. TAYLOR:
25· · · · · ·Q.· · ·And what I guess I'm trying to get at
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·1· ·and make sure I'm clear on is you used the word,
·2· ·unfair resequencing.· In your mind, is there a fair
·3· ·resequencing?
·4· · · · · ·A.· · ·A fair resequencing, no.· I believe
·5· ·there's a fair sequencing.
·6· · · · · · · · · MR. OSTROW:· Form.
·7· · · · · · · · · THE WITNESS:· Not a fair resequencing.
·8· ·BY MR. TAYLOR:
·9· · · · · ·Q.· · ·Is what you're saying that you think
10· ·transactions ought to be handled chronologically?
11· · · · · ·A.· · ·Yes, in realtime.· Well, is the
12· ·question still out there?
13· · · · · ·Q.· · ·Tell me when you're done.
14· · · · · ·A.· · ·Okay.· Go ahead.
15· · · · · ·Q.· · ·I was thinking of your example of the
16· ·weekend.
17· · · · · ·A.· · ·Okay.
18· · · · · ·Q.· · ·And let's say that there are -- for
19· ·ease of math, let's say there are ten transactions and
20· ·they occur at different times.
21· · · · · · · · · Is what you're saying that if the bank
22· ·orders those transactions in any way other than first
23· ·transaction first, last transaction last, is any other
24· ·way unfair in your mind?
25· · · · · ·A.· · ·Not any other way is unfair.· The only
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·1· · · · · ·Q.· · ·Yes.
·2· · · · · ·A.· · ·I'm concerned about the resequencing of
·3· ·the overdrafts, not the overdrafts, themselves.· The
·4· ·whole concern with an overdraft is the resequencing
·5· ·of -- that's the only thing I'm concerned about with
·6· ·the overdraft, not the -- the only thing I'm concerned
·7· ·with in this is the resequencing of transactions made
·8· ·by debit cards and -- debit card and A.T.M.
·9· ·transactions.
10· · · · · ·Q.· · ·Do you believe that resequencing is
11· ·always harmful to BancorpSouth customers?
12· · · · · ·A.· · ·Do I believe that resequencing is
13· ·always harmful to BancorpSouth customers?
14· · · · · ·Q.· · ·Yes.
15· · · · · ·A.· · ·It's always harmful.· I believe unfair
16· ·resequencing is harmful to BancorpSouth customers.
17· · · · · ·Q.· · ·Let me put it this way.· Do you think
18· ·that resequencing from high to low is always unfair to
19· ·BancorpSouth customers?
20· · · · · ·A.· · ·Read that over again.
21· · · · · · · · · (Thereupon, the above referred to
22· · · · · ·question was read back as above recorded by
23· · · · · ·the court reporter.)
24· · · · · · · · · THE WITNESS:· I believe that the
25· · · · · ·resequencing of high to low for the
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·1· · · · · ·manipulation of -- to manipulate an account of
·2· · · · · ·the customer is unfair to the customer.· Could
·3· · · · · ·you read back what I said?
·4· · · · · · · · · (Thereupon, the above referred to
·5· · · · · ·answer was read back as above recorded by
·6· · · · · ·the court reporter.)
·7· · · · · · · · · THE WITNESS:· Ask that question again.
·8· ·BY MR. TAYLOR:
·9· · · · · ·Q.· · ·I'm trying to ask it as a yes or no
10· ·question.· You can always feel free to explain your
11· ·answer, but I meant to ask it as a yes or no.
12· · · · · ·A.· · ·So ask that question again.· I'll give
13· ·you a yes or no answer.
14· · · · · · · · · MR. OSTROW:· Well, hold on a second.
15· · · · · ·You answer the question.· If that's your
16· · · · · ·answer, that's your answer.· If he asks you a
17· · · · · ·yes or no question, you answer yes or no.· If
18· · · · · ·he gives you an open-ended question, respond
19· · · · · ·the way you did.
20· · · · · · · · · THE WITNESS:· Okay.· Okay.· Let's start
21· · · · · ·over with the question or not or we can keep
22· · · · · ·that going on.
23· ·BY MR. TAYLOR:
24· · · · · ·Q.· · ·Do you believe that reordering
25· ·transactions from high to low is always unfair to
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·1· ·BancorpSouth customers?
·2· · · · · ·A.· · ·Yes.
·3· · · · · ·Q.· · ·Do you think that all BancorpSouth
·4· ·customers would agree with you?
·5· · · · · · · · · MR. OSTROW:· Form.
·6· · · · · ·A.· · ·Rephrase that question.
·7· ·BY MR. TAYLOR:
·8· · · · · ·Q.· · ·Do you have any reason to believe that
·9· ·all BancorpSouth customers would agree with you that
10· ·reordering transactions from high to low is unfair?
11· · · · · ·A.· · ·Do I have any reason?· Yes, I have any
12· ·reason to believe that.
13· · · · · ·Q.· · ·What reason do you have to believe that
14· ·all BancorpSouth customers would agree with you?
15· · · · · ·A.· · ·Because it is their money that is
16· ·getting deducted with those fees.
17· · · · · ·Q.· · ·I want to make sure that you understand
18· ·my question.· We weren't talking about overdrafts.· We
19· ·were talking about reordering.
20· · · · · · · · · So would you agree with me that
21· ·reordering doesn't necessarily lead to an overdraft,
22· ·right?
23· · · · · ·A.· · ·Yes.
24· · · · · ·Q.· · ·If you have enough money in your
25· ·account to cover any transactions you take part in
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·1· · · · · ·Q.· · ·Did I understand you right earlier when
·2· ·you said you're self-employed and you're doing
·3· ·recording and D. J.'g now?
·4· · · · · ·A.· · ·Yes.
·5· · · · · ·Q.· · ·Is that mostly day work or night work?
·6· · · · · ·A.· · ·Mostly both.
·7· · · · · ·Q.· · ·Okay.· When did you first decide to
·8· ·file this lawsuit?
·9· · · · · ·A.· · ·It would be -10· · · · · · · · · MR. OSTROW:· If your answer is going -11· · · · · ·is a result of any conversations you and I had
12· · · · · ·once you and I started talking about your
13· · · · · ·case, then I'm going to -14· ·BY MR. TAYLOR:
15· · · · · ·Q.· · ·I'm not asking for the conversations,
16· ·but I think I'm entitled to know when he decided.
17· ·That's not privileged.
18· · · · · ·A.· · ·So the question is when did I decide
19· ·to?
20· · · · · ·Q.· · ·Right.· I'm not asking you for anything
21· ·Mr. Ostrow told you or any other attorney.
22· · · · · ·A.· · ·Start actions toward this; is that the
23· ·question?
24· · · · · ·Q.· · ·When did you decide to file this
25· ·lawsuit was, I think, the question?
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·1· · · · · · · · · MR. OSTROW:· I'm fine with the answer
·2· · · · · ·either way.· I'll withdraw the objection.· I
·3· · · · · ·think you're technically correct.
·4· · · · · · · · · MR. TAYLOR:· Yes, I'm trying to ask
·5· · · · · ·questions so I don't get an objection because
·6· · · · · ·I don't want to know what I'm not entitled to
·7· · · · · ·know.
·8· · · · · · · · · MR. OSTROW:· No, it's not that juicy
·9· · · · · ·so don't worry about it.
10· · · · · ·A.· · ·In '09 when I started doing research on
11· ·my account and finding out that the overdraft charges
12· ·I was receiving was a -- the extra overdraft charges
13· ·that I received was because of resequencing.
14· ·BY MR. TAYLOR:
15· · · · · ·Q.· · ·Tell me what you mean by extra
16· ·overdraft charges.
17· · · · · ·A.· · ·Caused by resequencing.· I gathered up
18· ·receipts from my bank account, printouts or you
19· ·know -- and I looked at my receipts as opposed to the
20· ·statement and the date of the receipts to the date of
21· ·the statement and as further research was done, I
22· ·started noticing that overdraft charges -- not
23· ·overdraft charges, but the transactions were being
24· ·resequenced from out of chronological order.
25· · · · · · · · · So I was concerned with that, so I
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·1· ·sought counsel.· I sought counsel.· I sought counsel
·2· ·to see if this was the right way to perform business
·3· ·by a financial institution.
·4· · · · · ·Q.· · ·This was from when in '09?
·5· · · · · ·A.· · ·There's a date -- it's in the documents
·6· ·somewhere, the exact date, but I don't recall the
·7· ·exact date.
·8· · · · · ·Q.· · ·I don't mean the exact date you filed
·9· ·the lawsuit.· I mean the analysis you're talking
10· ·about.
11· · · · · ·A.· · ·That would be in the documents.· It's
12· ·in there somewhere.· I mean I don't even know the
13· ·month.
14· · · · · · · · · MR. TAYLOR:· Let me see if I can help
15· · · · · ·you.· Would you please mark that as Exhibit 1?
16· · · · · · · · · (Thereupon, Exhibit No. 1 was marked
17· · · · · ·for identification.)
18· ·BY MR. TAYLOR:
19· · · · · ·Q.· · ·Mr. Swift, let me show you what I asked
20· ·the court reporter to label as Exhibit 1.· Can you
21· ·identify this, please?
22· · · · · ·A.· · ·Yes.· You want me to say yes or no if I
23· ·can identify it?
24· · · · · ·Q.· · ·Can you identify it for the record?
25· · · · · ·A.· · ·Yes.
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·1· ·BY MR. TAYLOR:
·2· · · · · ·Q.· · ·After an overcharge charge was
·3· ·incurred, you were notified, right?
·4· · · · · ·A.· · ·I was notified, yes.
·5· · · · · ·Q.· · ·Every time, right?
·6· · · · · ·A.· · ·Yes, to my knowledge.
·7· · · · · ·Q.· · ·That's all we're talking about.· Again,
·8· ·I'm not trying to make you guess and I'm not trying
·9· ·to -10· · · · · ·A.· · ·Okay.
11· · · · · ·Q.· · ·Again, you paid all of them, right?
12· ·You paid all the overdraft charges?
13· · · · · ·A.· · ·They were automatically taken out of my
14· ·account, so they were paid.
15· · · · · ·Q.· · ·So you paid?
16· · · · · ·A.· · ·To the best of my knowledge, yes.
17· · · · · ·Q.· · ·Including this hundred and sixty
18· ·dollars, right?
19· · · · · ·A.· · ·Oh, yes.· The hundred and sixty dollars
20· ·was paid.
21· · · · · ·Q.· · ·But you didn't complain to BancorpSouth
22· ·about these hundred and sixty dollars in charges,
23· ·right?
24· · · · · ·A.· · ·No.
25· · · · · ·Q.· · ·You didn't ask them to waive any of
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·1· ·filed.
·2· · · · · ·Q.· · ·You've read all the documents that have
·3· ·been filed in the Swift lawsuit?
·4· · · · · ·A.· · ·I read all the documents that have been
·5· ·filed in this lawsuit of Swift versus BancorpSouth,
·6· ·Inc.
·7· · · · · ·Q.· · ·Okay.· Are you aware of the M.D.L., the
·8· ·multi-district litigation that the Swift lawsuit is
·9· ·in?
10· · · · · ·A.· · ·Yes, but -11· · · · · ·Q.· · ·When you say you've read all the
12· ·documents, you don't mean all the documents in the
13· ·M.D.L.; you mean all the documents in the Swift
14· ·lawsuit?
15· · · · · ·A.· · ·All the documents that were sent to me
16· ·for me to sign.
17· · · · · ·Q.· · ·Got you.· Okay.· I just wanted to get a
18· ·feel for that and I have a feeling.· If this case ever
19· ·gets set for trial down the road, are you prepared to
20· ·spend two or three weeks at trial?
21· · · · · ·A.· · ·I will be prepared.
22· · · · · ·Q.· · ·Two or three weeks away from work and
23· ·family, you're willing to do that?
24· · · · · ·A.· · ·Yes, I'll do that.
25· · · · · ·Q.· · ·Are you willing to do that because
Huseby, Inc.
555 North Point Center, E., #403, Alpharetta, GA 30022

www.huseby.com
(404) 875-0400

YVer1f

Case 1:09-md-02036-JLK Document 3043-31 Entered on FLSD Docket 11/08/2012 Page 15
of 20
Shane Swift v. BancorpSouth, Inc.
Shane Swift on 01/18/2012

1:09-MD-02036-JLK
Page 76

·1· ·you've been promised any special reward for doing
·2· ·that?
·3· · · · · ·A.· · ·No promise of any special reward.
·4· · · · · ·Q.· · ·Make sure you let me finish my question
·5· ·before you answer, okay?
·6· · · · · · · · · THE WITNESS:· (Gesturing)
·7· ·BY MR. TAYLOR:
·8· · · · · ·Q.· · ·You have to say yes so she can write it
·9· ·down.· She can't write down thumbs up.
10· · · · · ·A.· · ·Yes.
11· · · · · · · · · MR. OSTROW:· He responded.· He said no
12· · · · · ·promise of special reward.
13· · · · · · · · · MR. TAYLOR:· Okay.· There was something
14· · · · · ·after that.· He was saying yes, the thumbs up.
15· · · · · ·It was just -16· · · · · · · · · MR. OSTROW:· I thought the yes was
17· · · · · ·telling you he wouldn't speak over you.
18· · · · · · · · · MR. GAYNOR:· It was.
19· ·BY MR. TAYLOR:
20· · · · · ·Q.· · ·If the class is certified in this case,
21· ·notice will have to be sent to the class you
22· ·represent; do you understand that?
23· · · · · ·A.· · ·Oh, yes.
24· · · · · ·Q.· · ·Do you understand that you are
25· ·responsible for sending that notice out?
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·1· · · · · · · · · MR. OSTROW:· Form.
·2· · · · · ·A.· · ·I wouldn't know if I was responsible.
·3· ·But I'm fine with it.
·4· ·BY MR. TAYLOR:
·5· · · · · ·Q.· · ·All right.· Going back to the Complaint
·6· ·and if you shift back to Page 21, am I right that what
·7· ·you noted when you looked at this statement was that
·8· ·the transactions were ordered high to low even though
·9· ·all of them took place on May 5, right?
10· · · · · ·A.· · ·Yes.
11· · · · · ·Q.· · ·And you were able to learn that just by
12· ·looking at the BancorpSouth statement, right?
13· · · · · ·A.· · ·Yes.
14· · · · · ·Q.· · ·You had had overdraft charges in the
15· ·past, right?
16· · · · · ·A.· · ·Yes.
17· · · · · ·Q.· · ·Before May 2010?
18· · · · · ·A.· · ·Yes.
19· · · · · ·Q.· · ·And if you'd looked at the statements
20· ·for those time periods, you could have seen if any of
21· ·those were in high to low ordering, as well, right?
22· · · · · ·A.· · ·Yes, and that's what I did at this
23· ·point.· I went back and looked at all my statements.
24· · · · · ·Q.· · ·Tell me about that.
25· · · · · ·A.· · ·I found out that we kept our receipts
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·1· ·and that not everything was in chronological order.
·2· ·Everything was resequenced as far back as I could see.
·3· ·That's what put me into doing research on corrupt
·4· ·practices.
·5· · · · · ·Q.· · ·You think this is a corrupt practice?
·6· · · · · ·A.· · ·I believe it is a corrupt practice.
·7· · · · · ·Q.· · ·It's a practice that you learned was
·8· ·the case as far back as you researched your account,
·9· ·right?
10· · · · · · · · · MR. OSTROW:· Form.
11· · · · · ·A.· · ·Yes, as far as I researched the account
12· ·from these dates back.
13· ·BY MR. TAYLOR:
14· · · · · ·Q.· · ·From May 2010 looking back, do you
15· ·recall how far back?
16· · · · · ·A.· · ·From around these dates.· I don't
17· ·recall how far back, but I went as far as I could.
18· · · · · ·Q.· · ·A few years?
19· · · · · ·A.· · ·I couldn't recall that.· Pretty far
20· ·back.
21· · · · · ·Q.· · ·Did you go back based on what you
22· ·actually had at the house or did you ask BancorpSouth
23· ·for statements?
24· · · · · ·A.· · ·No.· I took my receipts and my
25· ·statements that I had at home.
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·1· · · · · ·Q.· · ·But you never looked before to see if
·2· ·transactions were ordered?
·3· · · · · ·A.· · ·Not this particular -- I mean when I
·4· ·came to the conclusion that this is happening, no, I
·5· ·never investigated prior to this date, around these
·6· ·dates.
·7· · · · · ·Q.· · ·Did you look at any documents other
·8· ·than the BancorpSouth monthly statements?
·9· · · · · ·A.· · ·Not to my knowledge, just the
10· ·statements and receipts.· I believe those are
11· ·basically the only two, maybe some printouts from the
12· ·bank, which are the statements anyway.
13· · · · · ·Q.· · ·Did you look at any of the documents
14· ·that you received when you opened the account?
15· · · · · ·A.· · ·Yes, I looked at those documents.
16· · · · · ·Q.· · ·Do you recall what documents you looked
17· ·at?
18· · · · · ·A.· · ·I don't recall, but again, BancorpSouth
19· ·took over American State Bank and they sent everything
20· ·via mail.
21· · · · · ·Q.· · ·Via -22· · · · · ·A.· · ·Mail and E-Mail to the best of my
23· ·knowledge.
24· · · · · ·Q.· · ·Do you recall receiving a deposit
25· ·agreement from BancorpSouth?
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·1· ·recollection in layman's terms, just your words, what
·2· ·did it say?
·3· · · · · ·A.· · ·As in overdraft fees?· Is that what
·4· ·you're getting at?
·5· · · · · ·Q.· · ·No, the posting order.
·6· · · · · ·A.· · ·I couldn't name that.· I couldn't
·7· ·really even give all the wording.
·8· · · · · ·Q.· · ·Do you recall reviewing the deposit
·9· ·agreement -- again, in your research, do you recall
10· ·reviewing it and that it said that BancorpSouth
11· ·reserved the right to post transactions in any order
12· ·it chooses?· Does that ring a bell?
13· · · · · ·A.· · ·I read that.
14· · · · · ·Q.· · ·When you were doing the research?
15· · · · · ·A.· · ·No.
16· · · · · ·Q.· · ·You read that when it was first sent to
17· ·you?
18· · · · · ·A.· · ·I don't even recall when I read that,
19· ·but I know I've seen it before.· I think I've seen it
20· ·before.· Yes.· Okay.· Yes, I read it sometime.· I
21· ·don't know when, though.
22· · · · · ·Q.· · ·Do you recall if it was before or after
23· ·your research?
24· · · · · ·A.· · ·Before my research here?
25· · · · · ·Q.· · ·Yes.
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·1· · · · · ·A.· · ·It would have been after.
·2· · · · · ·Q.· · ·Okay.· I'm just trying to kind of get a
·3· ·general idea of the time line here.· Sometime in or
·4· ·around May 2010, you did some research, looking back,
·5· ·right?
·6· · · · · ·A.· · ·Okay.· Yes.
·7· · · · · ·Q.· · ·Okay.· As part of that research, you
·8· ·did find in your family records the deposit agreement,
·9· ·right?
10· · · · · ·A.· · ·Yes.
11· · · · · ·Q.· · ·But you're not sure if you read it at
12· ·that time; is that fair?
13· · · · · ·A.· · ·That would be fair to say.
14· · · · · ·Q.· · ·Do you recall if when -- again, using
15· ·that May time frame going back, did you find a
16· ·document called an account information statement?
17· · · · · ·A.· · ·I can't recall that.
18· · · · · ·Q.· · ·I'm sorry?
19· · · · · ·A.· · ·I couldn't recall that.
20· · · · · ·Q.· · ·You don't recall one way or the other?
21· · · · · ·A.· · ·No, I don't.
22· · · · · ·Q.· · ·You filed for bankruptcy in 2004,
23· ·right?
24· · · · · ·A.· · ·I believe, around that time.
25· · · · · ·Q.· · ·Around that time.· That wrapped up -Huseby, Inc.
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61,

Are you of the opinion that real time
posting was not possible for BancorpSouth duri-ng the
period of 2003 to 2010?
MR. GAYNOR: Object to the form.
THE WITNESS: I am of the oPinion that
given the volume of transactions' that
BancorpSouth woul-d not be a candidate for realtime posting.
Can it be done from a technologY
standpoint? I suppose that it could. I have no
idea what the cost associated with that would
be. I have no idea what impact it woul-d have on
the financial- institution to try go to a real
tj-me posting as opposed to batch posting. I

2I

don't know what those costs would be.
or
Would it have been technological-ly
\^/as the technology there to do real time
posting? I expect that it probably was.
But aqain, from an economic standpoint and
from a processing standpoint, I just' don't think
it would have been a feasible option for the
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bank.
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(By Mr. Gilbert)
One of the opinions
O.
you've expressed is that the posting sequence used by
BancorpSouth is in accordance with reasonable
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commercial standards within the banking industry and

2

the

3
4

5
6
1
õ

9

10
11

t2

UCC.

Is there anything
in the UCC that addresses posting sequence relating to
debit card transactions specifically?
The Uniform Commercial Code governs
A.
negotiable instruments, and the debit card is not a
negotiable instrument. So the provision in the
Uniform Commercial Code woul-d be applicable to
My question to you is:

negotiable instruments .
You're referring to 4-303?
O.
A.

Yes.

2I

So would you agree with me if 4-303 of the
O.
uniform commercial code is not applicable to debit
card transactions?
The provision itself I woul-d agree with
A.
you is not applicabte to debit cards. However, it
certainly does not prohibit a bank from selecting any
sequence that it wants to post any transaction.
But j-t specificalty allows for a bank to
post negotiable instruments or checks, drafts in any

22

sequence that the bank selects.
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Part of your background and experience and
O.
writings involve the ucc Articles 3 and 4. I think I
saw it in your CV.
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3

Are you aware of any provision in t.he UCC
that addresses debit card Lransactions specificalJ-y?
No. Again, the Uniform Commercial- Code
A.

4

addresses negotiabJ-e instruments.

1
2

a,

Okay. Would you agree with the statement
O.
that there is a fundamental distinction that exists
between the bank's, this bank or any other bank's
obligation to pay debit card transactions versus

9

checks

5
6
1

?

10

MR. GAYNOR: Object to the form.
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THE
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WITNESS: Irm sorry.

I donrt

understand the question you asked me.
(By Mr. Gil-bert) Do you agree that checks
O.

are considered, quote, "may PaY, " unquote, items,
meaning that the bank, when a check is presented, has
the discretion to decide that it wants to pay it or t.o
refuse it. and send it back?
Vühat type of check?
A.
Good question. A typícal- personal check
O.
written on a demand deposit accounL, not a certified
check or a cashierrs check. But thank you for
pointing that out.
A financial- institution does have the
A.
right to decide not to pay a transaction if it is not
properly payable. But as long as that transaction is
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